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Pursuing Freedom and Opportunity through Justice and Accountability

February 12, 2019

VIA CERTIFIED MAIL

The Honorable Wilbur L. Ross, Jr.
Secretary of Commerce

U.S. Department of Commerce
1401 Constitution Avenue, N.W.
Washington, D.C. 20230

Re:  Secretarial Approval of the New England Industry-Funded Monitoring
Omnibus Amendment

Dear Secretary Ross:

I write on behalf of Cause of Action Institute (“CoA Institute”), a 501(c)(3) nonpartisan
government-oversight organization that uses investigative, legal, and communications tools to educate
the public about how government accountability, transparency, and the rule of law protect individual
liberty and economic opportunity.! Among other things, CoA Institute monitors the overregulation
of our nation’s fisheries and has represented clients in challenging past efforts to compel the regulated
industry to pay for discretionary supplemental at-sea monitoring services.’

It recently came to our attention that your office has “approved” the New England Industry-
Funded Monitoring Omnibus Amendment (“Omnibus Amendment”), which includes a number of
controversial measures sponsoted by the New England Fishery Management Council (“NEFMC”).”
Specifically, the Omnibus Amendment would introduce provisions into all New England fishery
management plans to allow for standardized implementation of mandatory industry-funded
monitoring via future plan-specific amendment. It also contains measures to create a new industry-
funded monitoring program for the Atlantic herring fishery.

The fact of your approval of the Omnibus Amendment has not been widely disseminated.
The Greater Atlantic Regional Fisheries Office (“GARFO”) Administrator, Michael Pentony,
informed the NEFMC of the development by letter, dated December 18, 2018.* But that letter has
not been publicly circulated by fishery authorities or the Council. It cannot be found on the NEFMC
or GARFO websites; it has not been posted any fishery bulletin boards; and, most importantly, neither
the letter nor any other form of notice of secretarial approval has been published in the Federal Register.
This failure of transparency confirms many of the suspicions that stakeholders have about the heavy-
handed and prejudicial management of New England fisheries.

1 Abont Us, COA INST., https://causeofaction.org/about (last visited Feb. 12, 2019).

2 See generally Free the Fisherhmen, COA INST., https:/ /coainst.org/2Dp200f (last visited Feb. 12, 2019).

3 See Government Offcials Ignore Public Comment, Create New Financial Burden on Fishermen, COA INST. (Jan. 8, 2019),
https://coainst.org/2STAxeN.

4 Letter from Michael Pentony, Reg’l Adm’r, Greater Atl. Reg’l Fisheries Office, to Dr. John Quinn, Chairman, New Eng.
Fishety Mgm’t Council (Dec. 18, 2018) (attached as Exhibit 1), available at https:/ / coainst.org/2DgBF3W.
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The secret and silent approval of the Omnibus Amendment is particularly alarming
considering the irregularities that have plagued the ongoing process of drafting, proposing, and
implementing its measures. In September 2018, the National Marine Fisheries Service (“NMFS”)
published a notice of availability for the Omnibus Amendment and solicited public comment on
whether it should be approved.” CoA Institute was one of several commenters that voiced its
opposition, pointing out serious issues with the lack of statutory authorization for industry funding
and broader inconsistency with the Magnuson-Stevens Act’s (“MSA”) National Standards.® Before
any approval decision was announced, NMES then oddly proposed implementing regulations at the
beginning of November 2018.” CoA Institute also filed a public comment opposing that rulemaking.”

As Secretary of Commerce, you were responsible for reviewing the Omnibus Amendment for
compliance with applicable law and, in doing so, you were obliged to consider “the information, views,
and comments received from interested persons.”” CoA Institute raised several valid and pressing
concerns about the lack of statutory authorization for industry-funded monitoring and the devastating
economic consequences that are expected from its implementation. It is unclear whether careful
review of these issues was undertaken because no reasoned responses have been provided to the
NEFMC, NMFES, or the public. Given the publication of a notice of availability, and the solicitation
of public comments, secretarial approval should have been similarly published in the Federal Register,
along with these responses, regardless of whether it was statutorily required."’

The available facts strongly suggest that the NEFMC and NMFES prejudged the legality of the
Omnibus Amendment and intend to force it through regardless of the public outcry, the clear (and
unaddressed) legal infirmities, and the negative impact on the long-term viability of the commercial
fishing fleet. It is unfortunate that the Department of Commerce was unable or unwilling to provide
a check on this determined effort to overregulate a heritage industry out of existence.

I respectfully request that you publicly confirm your approval the Omnibus Amendment and
publish responses to the issues raised during the initial comment period. I further request that you
disapprove the implementing regulations for the Omnibus Amendment that have been transmitted
by the NEFMC for review under Section 1854(b) of the MSA."" If you wish to discuss this further,
please do not hesitate to contact me at ryan.mulvey@causeofaction.org or (202) 499-4232.

Sincerely,

Hoan. 67 Mol

RYA‘f\I P. MULVEY
COUNSEL

5 Dep’t of Commerce, Nat’l Ocean & Atmospheric Admin., Industry-Funded Monitoring Request for Comments,
83 Fed. Reg. 47,326 (Sept. 19, 2018).

¢ Comment of CoA Inst. on 83 Fed. Reg. 47,326 (Nov. 19, 2018), available at https:/ /coainst.org/2z2WMBkW.

7 Dep’t of Commerce, Nat’l Ocean & Atmospheric Admin., Industry-Funded Monitoring Request for Comments,
83 Fed. Reg. 55,665 (Nov. 7, 2018).

8 Comment of CoA Inst. on 83 Fed. Reg. 55,665 (Dec. 24, 2018), available at https:/ /coainst.org/2FiBiHt.

216 U.S.C. § 1854(a)(1)—(2).

10 See 7d. § 1854(a)(3).

1 See id. § 1854(b)(1).
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Encl.:
Letter from Michael Pentony to the New Eng. Fishery Mgm’t Council (Dec. 18, 2018)
CGC:

The Honorable Peggy E. Gustafson, Inspector General
U.S. Department of Commerce

The Honorable Timothy C. Gallaudet, Under Secretary of Commerce for Oceans and Atmosphere
Acting Administrator of the National Oceanic and Atmospheric Administration
U.S. Department of Commerce

Mr. Michael Pentony, Regional Administrator
Greater Atlantic Regional Fisheries Office
National Marine Fisheries Service

Dr. John F. Quinn, Chairman
New England Fishery Management Council

Mzt. Tom Nies, Executive Ditrector
New England Fishery Management Council
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