1875 Eye Street, NW, Suite 800, Washington, DC 20006

March 2, 2017
VIA CERTIFIED MAIL
U.S. Department of Justice
Office of Information Policy
ATTN: Laurie Day, Chief, Initial Request Staff
Suite 11050
1425 New York Avenue, NW
Washington, DC 20530-0001
Re:

Freedom of Information Act Request

Dear Ms. Day:
I write on behalf of the Cause of Action Institute (“CoA Institute”), a nonprofit strategic
oversight group committed to ensuring that government decision-making is open, honest, and fair.1
In carrying out its mission, CoA Institute uses various investigative and legal tools to educate the
public about the importance of government transparency and accountability.
It has come to our attention that Sarah Isgur Flores, the Director of the Office of Public
Affairs at the Department of Justice (“DOJ”), has used her personal email account to conduct official
government business.2 As you know, if Ms. Flores’s work-related emails are not copied to an
official DOJ record-keeping system, this would be a violation of the Federal Records Act. Under the
Federal Records Act, “[a]n officer or employee of an executive agency may not create or send a
record using a non-official electronic messaging account unless such officer or employee . . . copies
an official electronic messaging account of the officer or employee in the original creation or
transmission of the record[.]”3 The National Archives and Records Administration has explained
that “agency officials may create Federal records if they conduct agency business on their personal
email accounts. Email sent on personal email accounts pertaining to agency business and meeting
the definition of Federal records must be filed in an agency recordkeeping system.”4 In addition, the
Court of Appeals for the District of Columbia Circuit has recently held that an agency may not
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refuse to conduct a search for records potentially responsive to a Freedom of Information Act
request on the basis that those records are housed in a non-governmental email account.5
In light of the above, and pursuant to the Freedom of Information Act (“FOIA”), 5 U.S.C.
§ 552, CoA Institute hereby requests access to:
1. Any email,6 including attachments, sent by Sarah Isgur Flores on or about March 1,
2017 from a non-governmental email account, containing a statement in response to
news reports that Attorney General Jeff Sessions met with the Russian Ambassador
during the 2016 Presidential Election.
2. All other emails, including attachments, sent or received by Sarah Isgur Flores on a
non-governmental email account that were for the purpose of conducting official
government business. The time period for this item of the request is January 20, 2017
to the present.7
Request To Be Classified as a Representative of the News Media
For fee status purposes, CoA Institute qualifies as a “representative of the news media” under
FOIA.8 As the D.C. Circuit held, the “representative of the news media” test focuses on the
requestor, not the specific FOIA request at issue.9 CoA Institute satisfies this test because it gathers
information of potential interest to a segment of the public, uses its editorial skills to turn raw
materials into a distinct work, and distributes that work to an audience. Although the statute does
not require it, CoA Institute gathers the news it regularly publishes from a variety of sources,
including FOIA requests, whistleblowers/insiders, and scholarly works. It does not merely make
raw information available to the public, but rather distributes distinct work products, including
articles, blog posts, investigative reports, newsletters, and congressional testimony and statements
for the record.10 These distinct works are distributed to the public through various media, including
the Institute’s website, Twitter, and Facebook. CoA Institute also provides news updates to
subscribers via e-mail.
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The statutory definition of a “representative of the news media” contemplates that
organizations such as CoA Institute, which electronically disseminate information and publications
via “alternative media[,] shall be considered to be news-media entities.”11 In light of the foregoing,
numerous federal agencies—including the DOJ—have appropriately recognized the Institute’s news
media status in connection with its FOIA requests.12
Record Preservation Requirement
CoA Institute requests that the disclosure officer responsible for the processing of this
request issue an immediate hold on all records responsive, or potentially responsive, to this request,
so as to prevent their disposal until such time as a final determination has been issued on the request
and any administrative remedies for appeal have been exhausted. It is unlawful for an agency to
destroy or dispose of any record subject to a FOIA request.13
Record Production and Contact Information
In an effort to facilitate document review, please provide the responsive documents in
electronic form in lieu of a paper production. If a certain portion of responsive records can be
produced more readily, CoA Institute requests that those records be produced first and the remaining
records be produced on a rolling basis as circumstances permit.
If you have any questions about this request, please contact me by telephone at (202) 4994232 or by e-mail at james.valvo@causeofaction.org. Thank you for your attention to this matter.

______________________
R. JAMES VALVO, III
COUNSEL & SENIOR POLICY ADVISOR
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