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Executive Summary

A tension exists in federal administrative law. Agencies are tasked by
statute with executing delegated functions, and the president is assigned by
the Constitution to head the Executive Branch and take care that laws are
faithfully executed. This creates tension because agencies can make controversial,
burdensome, unwise, or unaccountable decisions that may conflict with statutory
mandates or the president’s chosen governing course. This tension has heightened
over the past one hundred years as the size and scope of the administrative state
has dramatically increased. Disputes over how to control administrative agencies
and the validity of their actions have also sharpened during the same period.

In an attempt to alleviate these tensions, Congress and the president have
installed various regulatory-oversight mechanisms. The mechanisms, embodied in
statutes and executive orders, seek to mitigate the worst agency abuses, while also
reinjecting constitutional actors into the agency decision-making process. When
agencies act to subvert these oversight mechanisms, they undermine legitimate
checks on their power and raise concerns about the propriety of their decisions,
thereby exacerbating concerns about lack of control over the administrative state.

The Internal Revenue Service (“IRS”) is one such agency. It has
systematically constructed a series of exemptions from certain aspects of three
important oversight mechanisms: the Regulatory Flexibility Act, White House
review pursuant to Executive Order 12,866, and the Congressional Review Act.
The IRS purports to base these self-made exemptions on the claim that any
economic impact of the rules that it issues flows from the underlying statute and
1s not attributable to its regulatory actions, for the purpose of triggering economic-
impact analyses and information sharing under these three oversight mechanisms.
The IRS, however, has not provided any detailed, public explanation to justify
its position. Further, the IRS position, if correct, would apply to any regulation
promulgated by any agency, as hopefully all regulations are based on a statute.

All three oversight mechanisms are designed to: (1) increase information
sharing between agencies and the constitutional actors that oversee their actions,
and (2) disclose to the public the economic significance of agency decisions. By
claiming an exemption from these mechanisms, the IRS is denying Congress, the
president, and the public important information about how IRS rules impact the
economy and how different administrative choices could alleviate that impact.



Findings

Finding #1: In the three sections of the Internal Revenue Manual that govern the
IRS approach to compliance with three important regulatory oversight mechanisms,
the agency claims that its regulations have no economic impact because any such
impact is attributable only to the underlying statute.

Finding #2: The IRS asserts that its regulations have no economic impact to claim
self-bestowed exemptions that allow it to avoid economic impact analyses and the
sharing of information with the White House, Congress, and the public. The IRS has
provided no detailed, public explanation to justify its position.

Finding #3: The IRS first claimed that its regulations have no economic impact
to evade a congressional amendment to the Regulatory Flexibility Act that was
explicitly designed to cover IRS regulations.

Finding #4: Quver time, the IRS has expanded its self-bestowed exemption to avoid
a greater number of regulatory-oversight mechanisms. The exemption first applied
only to the “revenue impacts” of IRS regulations but is now claimed for all “effects.”
In addition to avoiding the requirement of the Regulatory Flexibility Act, the IRS
also applies its exemption in the context of White House Office of Information and
Regulatory Affairs review and the Congressional Review Act. The IRS has provided
no detailed, public explanation to justify these expansions.

Finding #5: The combination of the IRS assertion that its rules do not create an
economic impact and a 1983 memorandum of understanding between the White
House and the Department of the Treasury has created a moral hazard that allows
the IRS to determine which rules it sends to the White House for pre-publication
review, as required under Executive Order 12,866 and its progeny.
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Introduction

In 1996, Congress updated the Regulatory Flexibility Act (“RFA”) to ensure
that the IRS analyzes the economic impact of the rules it issues. In 1998, however,
the IRS Office of Chief Counsel circulated a memo announcing there was no need to
conduct that analysis because IRS rules have no economic impact after all. The IRS
advanced this position without statutory justification or detailed public explanation.
To compound the problem, the claim that IRS rules have no economic impact has
metastasized throughout the Internal Revenue Manual (“IRM”) such that the IRS
now uses it to exempt itself from three important oversight mechanisms. The
origin and basis of this self-bestowed exemption appears to have gone unchallenged
for decades and its full extent has only recently come to light as a result of the
investigative work that underlies this report.

The basis of the IRS claim that its rules do not have an economic impact is
that any impact that may occur is merely a result of the underlying statute and
not the rules interpreting or implementing that statute. The IRS has expanded
the types of impacts covered by this claim over time. It first proposed that any
“revenue impact” (i.e., money collected by the Treasury) is caused by statute and
not regulation. This position may be appealing in the context of basic IRS regimes,
for example, marginal income tax rates. But the IRS has since expanded its claim
by asserting that any and all “effects” of its rules also are caused by the authorizing
statute. The effects of IRS rules reach beyond just the money taxpayers remit to
the Treasury and extend to macroeconomic impacts, behavioral changes in response
to the rule, compliance costs, and recordkeeping and reporting burdens.

The IRS self-exempts itself from other oversight mechanisms as well. As
noted, the assertion that IRS rules do not have an economic effect was originally
employed to avoid conducting regulatory flexibility analyses under the RFA. But
the IRS now uses the same justification to sidestep review of many of its rules
by the White House Office of Information and Regulatory Affairs and to shirk
responsibilities under the Congressional Review Act.

The IRS claim that its rules do not have an economic impact for purposes of
these three oversight and review mechanisms is flawed for a number of reasons.
First, if the IRS position were correct, it would seemingly exempt all agencies
from these regulatory-oversight regimes. The effects of all regulatory decisions
ultimately flow back to an authorizing statute that empowers the agency to
act in the first place. But Congress and the president have put these oversight
mechanisms in place to police agency regulatory decisions under those organic
statutes; a wholesale exemption runs counter to their very purpose and creates
an absurd result. Second, even if the IRS were compelled to issue an initial
regulation by the passage of a new statute—for example, if the IRS outlined how it
would administer a new tax—subsequent decisions to revise a previous regulatory
interpretation would be an action the IRS is taking on its own account. The impact
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of that subsequent decision must be attributable to the agency, not the statute.
Given the vast discretion the IRS claims under its authorizing statutes, the
argument that the exercise of that discretion to choose one approach to a rule from
other competing approaches has no impact is unsupportable.

It appears that, so far, the IRS claim that its rules have no economic impact
has escaped judicial review. Both the Small Business Administration Office of
Advocacy and the Government Accountability Office have raised questions about
the propriety of the agency’s self-bestowed exemptions, but the IRS has never
been required by a court (or anyone else) to spell out exactly why it believes the
exemptions are proper.

This report details the origins and implications of the IRS claim. It explains
the three relevant oversight regimes and the way the IRS amended the IRM over
time to exempt itself from oversight. Section I discusses the RFA and the IRS
Office of Chief Counsel memo that appears to have made the claim for the first time.
Section II outlines White House review of agency rules and a 1983 memorandum
of agreement between the White House and IRS that laid the groundwork for
the IRS to later self-exempt many of its rules. Finally, Section III discusses
the Congressional Review Act and explains how the IRS avoids having its rules
analyzed as “major rules” under that statute.

I. Regulatory Flexibility Act

Under the RFA, if a proposed regulation “is likely to have a significant
economic impact on a substantial number of small entities,” the agency is required
to consider alternatives to the proposed regulation that would accomplish the same
objectives without unduly burdening small entities. In considering alternatives,
the RFA requires agencies to conduct economic impact analyses? and describe
alternatives that consider tiered application of rules, simplification, performance
rather than design standards, and exemptions.? The RFA’s purpose is to mitigate
the “high costs of compliance with regulations by small businesses bound to conform
their conduct to those regulations.”™

The Act has procedural rather than substantive effects. It has been
compared to the National Environmental Policy Act (“NEPA”) because both are
informational statutes requiring the federal government to collect, analyze, and
publish information about a pending decision, but neither requires the outcome of
the decision to be influenced or supported by that information.?

1 5U.8.C. § 602(a)(1).

2 These analyses are known as an initial regulatory flexibility analysis and a final regulatory
flexibility analysis. See id. §§ 603—04.

3 Id. § 603(c).
4 Mid-Tex. Elec. Coop., Inc. v. Fed. Energy Regulatory Comm’n, 773 F.2d 327, 342 (D.C. Cir. 1985).

5 See, e.g., OFFICE oF ADvocacy, U.S. SMaALL Bus. AbmiN., A GUIDE FOR GOVERNMENT AGENCIES: How TO
ComPLY WITH THE REGULATORY FLEXIBILITY AcT at 7 (2012) [hereinafter SBA RFA Guide], available at
http://bit.ly/2rsTUOD.
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The meaning of “significant economic impact” is a major factor when agencies
are considering whether to conduct an RFA analysis. Although there is no statutory
definition of the phrase, the Small Business Administration’s (“SBA”) guidance
summarizes the legislative history to provide helpful context:

“The term ‘significant economic impact’ is, of necessity, not an exact
standard. Because of the diversity of both the community of small
entities and of rules themselves, any more precise definition is virtually
1impossible and may be counterproductive. . . . Agencies should not give
a narrow reading to what constitutes a “significant economic impact” .

. [and] a determination of significant economic effect is not limited to
easily quantifiable costs.”

Congress has identified several examples of “significant impact”: a rule
that provides a strong disincentive to seek capital; 175 staff hours per
year for recordkeeping; impacts greater than the $500 fine (in 1980
dollars) imposed for noncompliance; new capital requirements beyond
the reach of the entity; and any impact less cost-efficient than another
reasonable regulatory alternative.®

Numerous courts also have interpreted the phrase. In Colorado State
Banking Board v. Resolution Trust Corp., the U.S. Court of Appeals for the Tenth
Circuit found an RFA analysis was not required because the rule “impose[d] no
performance standards, no fees, no reporting or recordkeeping criteria, nor any
other type of restriction or requirement with which [regulated entities] must
comply. Thus, it does not have the type of economic impact addressed by the RFA.””
But a U.S. district court in Florida found an agency wanting in its refusal to conduct
an RFA analysis for a rule dramatically reducing the quota for shark fishermen
because it failed to account for evidence in the record relating to the economic
impacts of the proposed measure.?

A. The Current IRS RFA Procedures

The IRS details its RFA rules and procedures in the IRM.? In its definition
section, the IRM outlines the steps IRS rule writers should follow when issuing

6 Id. at 20 (citing the Congressional Record).

7 926 F.2d 931, 948 (10th Cir. 1991) (citation omitted); accord Sw. Pa. Growth All. v. Browner, 121
F.3d 106, 123 (3d Cir. 1997) (relying on Tenth Circuit’s reasoning).

8 S. Offshore Fishing Ass’n v. Daley, 995 F. Supp. 1411, 1436 (M.D. Fla. 1998) (“I conclude that the
Secretary’s ‘no significant impact’ certification and the FRFA fail to satisfy APA standards and RFA
requirements. The record strongly indicates that the 1997 quotas, and most prominently the LCS
quota, will significantly injure the prospects of shark fishermen pursuant to Commerce Department
thresholds. The record also severely discredits NMFS’s argument that no fishermen are dependent
on shark fishing and that the plaintiffs can effortlessly transfer their fishing efforts to other stocks.”).

9 See INTERNAL REVENUE SERV., INTERNAL REVENUE MANUAL § 32.1.5 [hereinafter I.R.M.].
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interpretative regulations with an information collection requirement. That
definition section does not claim that the impact of IRS rules flows from the statute
and not the rule.’® The definition section also does not contain an interpretation as
it relates to legislative rules. However, elsewhere in its RFA procedural rules, the
IRS carves out RFA exceptions for both interpretative and legislative rules.

1. Interpretative Rules

Under the IRM, an RFA analysis is unnecessary for interpretative rules when
the significant economic impact “flows directly from the underlying statute or other
legal authority.”’! The decision to forgo the RFA analysis must be justified: “[t]his
explanation should not be summary boilerplate but should be appropriately detailed
... For example, if a regulatory impact analysis is not required because the effect
on small entities flows directly from the underlying statute, the certification should
explain why the effect or impact flows from the statute or other legal authority
being implemented.”!?

2017 IRM

10 Seeid. § 32.1.5.4.7.5.4.1.4 (“For interpretative regulations, the drafting team should estimate

the economic impact of the collection of information requirement in a manner similar to determining
the burden estimates under the [Paperwork Reduction Act]. The drafting team should calculate the
annual economic impact based on all relevant facts and circumstances, including the hours necessary
to comply with the collection of information and the costs of purchasing equipment that is necessary
to comply with the collection of information. One common method of estimating the economic impact
of a collection of information is to multiply the [Paperwork Reduction Act] burden estimate (stated in
terms of total hours) by an appropriate hourly rate. Consider the purpose and complexity of the rule
to determine whether its economic impact is ‘significant.”).

11 Id. § 32.1.5.4.7.5.4.3.5 (“[T]o the extent the significant economic impact on a substantial number
of small entities contained in the regulation flows directly from the underlying statute or other legal
authority, a regulatory flexibility analysis is not required.”).

12 Id. § 32.1.5.4.7.5.4.3.6.


https://www.irs.gov/irm/part32/irm_32-001-005#idm140572414773344
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Although, by rule, the IRS is not
supposed to use boilerplate language

when asserting that the effect of a ‘ ‘Th e IRS

rule change flows from the statute,

in practice the agency provides little believes “that

detail for its claims. For example,

in 2016 the IRS proposed changes to any regltla tOVy

the way it valued interests in closely ’ ;

held businesses for the purposes of tmp lementatlon Of
estate, gift, and generation-skipping a statute should

transfer taxes.!® The IRS claimed
this was an interpretative rule and,

not be subject to an

in its Fediral };egi)stelr ﬁlilng, pifovided RFA analysis. [The
no more than the boilerplate claim

that “any economic impact on entities Of ﬁce Of ] Advocacy
affectefl by sgction 2704, large or does not agree with
small, is derived from the operation of . . o

the statute, or its intended application, this analys LS.

and not from the proposed regulations

in this notice of proposed rulemaking. B Small BLLSU”LQSS

Accordingly, a regulatory flexibility Administration
analysis is not required.”!* A review

of the Regulatory Flexibility Checklist Office of

for the rule, obtained through the Ad vocacy

Freedom of Information Act (“FOIA”),
reveals that the rule writers did

not provide any justification for this
claim or indeed reference it at all.'?

The IRS did submit the rule to the SBA’s Office of Advocacy for comment
on its impact on small businesses.'® In response, the Office of Advocacy rejected
the IRS claim, which it said “suggests [the IRS believes] that any regulatory
implementation of a statute should not be subject to an RFA analysis. [The Office
of] Advocacy does not agree with this analysis. The proposed regulations are a
legislative rulemaking that should be subject to an RFA analysis.”"’

13 See Estate, Gift, and Generation-Skipping Transfer Taxes; Restrictions on Liquidation of an
Interest, 81 Fed. Reg. 51,413 (Aug. 4, 2016) (to be codified at 26 C.F.R. pt. 25).
14 Id. at 51,418.

15 See Internal Revenue Serv., Regulatory Flexibility Checklist, Regulations Project REG-163113-
02, Estate, Gift, and Generation-skipping Transfer Taxes; Restrictions on Liquidation of an Interest,
available at http://coainst.org/2vXF9CL.

16 Id. at 2.

17 Letter from Darryl L. DePriest, Chief Counsel, Office of Advocacy, Small Bus. Admin., et al., to
William J. Wilkins, Chief Counsel, Internal Revenue Serv. (Nov. 1, 2016), available at
http://coainst.org/2wuQ31Q.
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2. Legislative Rules

For legislative rules, the IRS makes the similar claim that an RFA analysis
is not required if “all significant economic impact on a substantial number of small
entities contained in the regulation flows directly from the underlying statute or
authority.”'® And, as with the exemption claimed for interpretative rules, IRS rule
writers must justify their decision: “[i]f the effect on small entities flows directly
from the statute or other legal authority being implemented, the statement should
explain why that is the case.” ¥

2017 IRM

18 L.R.M. § 32.1.5.4.7.5.4.4.2.2.
19 Id. § 32.1.5.4.7.5.4.4.4.
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B. Origins of the IRS Claim that the Impact of its Rules Flows
from the Statute

The IRS has not always maintained its current practice with respect to
the RFA. In the August 1994 revision to the IRM’s RFA section, the IRS had not
yet claimed that the effects of its rules flow from statute.? It also did not appear
to have any trouble understanding what the term “significant economic impact”
meant, as it did not raise any concerns in the IRM.

Page IRS00052

‘ ‘The IRS appears to have created this
self-bestowed exemption in response to
Congress expressly amending the RFA to
cover IRS interpretative regulations.

20 In 1994, the IRS codified this section using the designation (30)(15)20 and Section 531.4. The
entire IRM was re-codified in the early 2000s.


https://causeofaction.org/wp-content/uploads/2017/11/IRS0001-200.pdf.pdf#page=52
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The earliest reference uncovered of the IRS claim that its rules do not have
an economic impact is a March 1998 notice from the IRS Office of Chief Counsel.
The office sent that notice, superseding the above-referenced Section 531.4,

following the 1996 passage of the Small Business Regulatory Enforcement Fairness
Act (“SBREFA”).

SBREFA amended the RFA explicitly to cover IRS interpretative rules that
1mpose a collection-of-information requirement on small entities and to provide for
judicial review of agency actions under the RFA.?!

The 1998 IRS Notice claims that the RFA

and [its] legislative history also donot define the term ‘significant economic
impact.” With respect to interpretative regulations, any possible revenue
impact of the regulations is inherently part of the revenue impact of
the underlying statute, and thus is not considered in measuring any
economic impact attributable to the regulations. Also, because the RFA
applies only to the portion of interpretative regulations that imposes
a collection of information, the relevant economic impact of such
regulations is only the economic impact of the collection of information.

21 See Small Business Regulatory Enforcement Fairness Act of 1996, Pub. L. 104-121, §§
241-42, 110 Stat. 847 (codified at 5 U.S.C. § 603(a), 611) (ensuring that “proposed rulemaking|s]
for an interpretative rule involving the internal revenue laws of the United States” are covered)
[hereinafter SBREFA].
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This appears to be the first time the IRS claimed the statutory term
“significant economic impact” lacks sufficient definition, despite its presence in the
RFA since 1980.%2

Pages IRS00849-53; Ex. 1

22 See Regulatory Flexibility Act, Pub. L. 96-354, § 3, 94 Stat. 1164 (1980).


https://causeofaction.org/wp-content/uploads/2017/11/IRS00849-1070.pdf

Evading Oversight

IRS reliance on the 1998 Notice raises at least three significant problems.
First, the Notice claims the RFA and its legislative history do not define “significant
economic impact.” This is misleading. Although the statute does not contain a
definition, the RFA’s legislative history does provide guidance and examples. The
SBA has collected this history in its guide for agency compliance with the Act.
The SBA catalogues that covered impacts include: a strong disincentive to seek
capital, staff hours for recordkeeping, large fines for noncompliance, new capital
requirements beyond an entity’s reach, and inefficient regulatory alternatives.??
In addition, although the assertion about the lack of a definition appears to be
the basis for the central IRS claim in the next sentence—“any possible revenue
impact of the regulations is inherently part of the revenue impact of the underlying
statute”—it is unclear how a purported lack of a definition relates to whether an
impact flows from the statute or the regulation. The type of impacts measured
1s a different question than the source of those impacts. It also bears noting that
other agencies around the same time period did not try to use the lack of statutory
definition for the term as an excuse to avoid their responsibilities.?*

‘ ‘The original IRS claim was limited
to an exemption for interpretative
regulations and revenue impacts, both
limitations fell away over time.

Second, the Notice limits its claim about impacts in two ways: by only
discussing (1) interpretative regulations, and (2) the revenue impact of a rule (i.e.,
the dollar amount transferred to the U.S. Treasury). Both of these limitations
fall away without explanation or justification in later iterations of the claim as it
relates to the RFA and as it proliferates throughout other sections of the IRM. For
example, see below the August 2004 codification of the 1998 Notice as it applies to
the RFA.

23 See SBA RFA Guide, supra note 5, at 20.

24 See, e.g., Groundfish Fishery of the Gulf of Alaska Proposed 1999 Harvest Specifications, 63
Fed. Reg. 71,876, 71,883 (proposed Dec. 30, 1998) (to be codified at 50 C.F.R. pt. 679) (Department
of Commerce considering the extent of recordkeeping and reporting burdens); Changes to the Board
of Directors of the National Exchange Carrier Association, Inc., 63 Fed. Reg. 70,564, 70,571 (Dec.
21, 1998) (to be codified at 47 C.F.R. pts. 54 & 69) (Federal Communications Commission comparing
filing requirements under new standard to existing rules); Multi-Purpose Lighters, 63 Fed. Reg.
52,397, 53,413 (proposed Sept. 30, 1998) (to be codified at 16 C.F.R. pt. 1212) (Consumer Product
Safety Commission considering effects on competition).
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Third, the Notice only addresses impacts in the context of interpretative
rules’ information-collection burdens under the RFA.?> When the original RFA was
enacted, the IRS evaded the statute’s requirements by characterizing almost all
IRS rules as “interpretive rules” that, it claimed, fall outside the scope of the Act.?¢
The IRS, in other words, purposefully categorized its rules to avoid the statutory
safeguards imposed by the RFA. This gambit did not please Congress and led
Senator Dale Bumpers to call IRS rules “so-called interpretative rulemakings.”?" It
also led Congress to enact SBREFA in an attempt to force the IRS to perform RFA
analyses on interpretative rules that impose a collection-of-information requirement
on small entities.?®

The 1998 Notice correctly acknowledged the requirements of SBREFA and
charged the IRS with conducting an initial regulatory flexibility analysis for such
rules in a manner similar to ones conducted pursuant to the Paperwork Reduction
Act. The Notice comported with the requirements of the newly amended RFA and
aligned with congressional intent as reflected in the legislative history.?® Despite
this, however, IRS noncompliance has persisted. At a 2003 congressional hearing
discussing IRS compliance, Congressman Donald Manzullo remarked that
“[r]ather than embrace the changes in SBREFA, the IRS and the Department [of
the Treasury] adopted new interpretations to avoid compliance with the RFA.”*°

25 The RFA distinction between IRS legislative and interpretative rules underscores the ongoing
dispute surrounding the IRS position that nearly all of its rules are interpretative. See generally
5 U.S.C. § 553; .LR.M. § 32.1.2.3.3 (“most IRS/Treasury regulations are interpretative”); Kristin
E. Hickman, IRB Guidance: The No Man’s Land of Tax Code, 2009 MicH. St. L. REv. 239 (2009);
Kristin E. Hickman, Coloring Outside the Lines: Examining Treasury’s (Lack of) Compliance with
Administrative Procedure Act Rulemaking Requirements, 82 NoTRE DAME L. REv. 1727, 1740-59
(2007).

26 U.S. Gov't AccountaBiLITY OFrFicE, GAO/GGD-94-105, REGULATORY FLEXIBILITY ACT: STATUS OF
AGENCIES’ COMPLIANCE 4 (1994), available at http://www.gao.gov/assets/220/219465.pdf.

27 142 Cona. REc. S2156 (daily ed. Mar. 15, 1996) (emphasis added).

28 Id.; SBREFA, supra note 21 (amending 5 U.S.C. 603(a)).

29 “The Committee interprets” the term “collection of information’ as used in the Paperwork
Reduction Act . . . to include all tax recordkeeping, filing and similar compliance activities.” 142
Cona. Rec. S2159 (emphasis added).

30 See IRS Compliance with The Regulatory Flexibility Act: Hearing Before the H. Comm. on Small
Bus., 108th Cong. 1 (2003) (statement of Rep. Donald Manzullo, Chairman, H. Comm. on Small
Bus.).
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In August 2004, the IRS moved the language from the Chief Counsel’s 1998
Notice into the IRM and re-codified the section.?® Unfortunately, the IRS dropped
the language concerning Section 603(a) (requiring RFA analyses on interpretative
rules that impose a collection-of-information requirement) and instead focused
on its self-made “underlying statute” rationale. This rationale, and the current
wording of the IRM, likely has led to ongoing noncompliance.

Page IRS00433

Page IRS00435

Page IRS00435

The above language outlining procedures for both interpretative and
legislative regulations looks much the same as it does today.?> The IRS continues to
use this exemption of its own making to evade RFA analysis on these rules.

31 The 1998 Notice was included as an exhibit in the 2004 IRM. See IRM Ex. 32.1.5-2, Chief
Counsel Notice N(30)(15)531-1 (Bates IRS00459).

32 The Note following 32.1.5.4.7.5.4.3.5 has since become .6.
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I1. White House Review of IRS Rules

A. A Brief History of White House Review of Agency Rulemaking

In 1981, President Ronald Reagan made a major shift in the way agency
regulations are created, reviewed, and promulgated. As part of his Cabinet-level
Task Force on Regulatory Relief, President Reagan issued Executive Order (“EO”)
12,291, which required agencies to conduct cost-benefit analyses of proposed
regulations.?® The order only applied to “major rules,” a new conceptualization of
regulatory actions that would have a long-lasting impact. “Major rules” included
those with an annual economic impact of $100 million or more, a major increase
in costs or prices, or an adverse impact on key areas of American businesses, such
as employment, investment, and productivity.?* EO 12,291 also placed the White
House Office and Management and Budget’s (“OMB”) Office of Information and
Regulatory Affairs (‘OIRA”) at the center of the regulatory process, a position OIRA
has not relinquished in the thirty-five years since.?® Four years after EO 12,291
was introduced, President Reagan bolstered this agency’s oversight authority with
another executive order that required agency heads to submit to OMB “a statement
of its regulatory policies, goals, and objectives for the coming year and information
concerning all significant regulatory actions underway or planned[.]”?

niny HI

33 Exec. Order No. 12,291, 46 Fed. Reg. 13,193 (Feb. 17, 1981); see also Jim Tozzi, OIRA’s Formative
Years: The Historical Record, 63 ApMiIN. L. REv. (SPEcIAL EpitioN) 37 (2011) [hereinafter Tozzi, OIRA’s
Formation Years] (detailing the early years of White House review of agency rulemaking).

34 Exec. Order No. 12,291 § 1(b).

35 Tozzi, OIRA’s Formation Years at 39 (“[T]he signing of Executive Order 12,291 did not mark
the initiation of centralized regulatory review but . . . rather the culmination of a fifteen-year effort
spanning the four previous presidential administrations.”).

36 Exec. Order No. 12,498, 50 Fed. Reg. 1,036 (Jan. 4, 1985).
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In 1993, President Bill Clinton issued EO 12,866,>” which again expanded the
scope of White House review of agency rulemaking and required agencies to submit
“significant regulatory actions”® to OIRA before publishing them in the Federal
Register.® This order covered “major rules,” as previously defined in EO 12,291,
and extended review to rules that overlap with another agency’s authority and
those that raise novel legal or policy issues.* This reformulation, however, actually
decreased the total number of rules OIRA reviewed because it “no longer reviewed
... ‘routine and frequent’ or ‘informational/ administrative’ rules[.]”*! Presidents
Obama and Trump have reaffirmed EO 12,866’s role in the regulatory process.*?

B. Treasury - OMB Memorandum of Agreement Exempts IRS from
OIRA Review

In 1983, as the Reagan Administration was implementing EO 12,291, OMB
and the Department of the Treasury entered into a memorandum of agreement
exempting all IRS rules from OMB review “except legislative regulations that are
‘major’ as defined in the Executive Order.”*® This memorandum had long been kept
secret and was only recently made public following a FOIA request by Cause of
Action Institute.*

37 Exec. Order No. 12,866, 58 Fed. Reg. 51,735 (Sept. 30, 1993).
38 Id. § 3(f).

39 Id. § 8.

40 Id. § 3(H)(2), (4).

41 Curtis W. Copeland, The Role of the Office of Information and Regulatory Affairs in Federal
Rulemaking, 33 ForbHaM URB. L.J. 1257, 1272 (2006).

42 See Exec. Order No. 13,563 § 1(b), 76 Fed. Reg. 3821 (Jan. 18, 2011) (“reaffirm[ing] the principles,
structures, and definitions governing contemporary regulatory review that were established in
Executive Order 12866”); Mem. from Cass R. Sunstein, Adm’r, Office of Info. & Regulatory Affairs,
Office of Mgmt. & Budget, The White House, to Heads of Exec. Dep’ts & Agencies, & Independent
Regulatory Agencies, M-11-10 (Feb. 2, 2011) (“Executive Order 13563 specifically reiterates

five principles from Executive Order 12866][, including the] consideration of benefits, costs, and
burdens].]”), available at http://bit.lv/2tWR Cck; see also Exec. Order No. 13,771, 82 Fed. Reg.

9339 (Jan. 30, 2017); Mem. from Dominic J. Mancini, Acting Adm’r, Office of Info. & Regulatory
Affairs, Office of Mgmt. & Budget, The White House, to Regulatory Policy Officers at Exec. Dep’ts
& Agencies, & Managing & Exec. Dirs. of Certain Agencies & Comm’ns at § 2, M-17-21 (Apr. 5,
2017) (“EO 12866 remains the primary governing EO regarding regulatory planning and review.
Accordingly, . . . agencies must continue to assess and consider both the benefits and costs of
regulatory actions, including deregulatory actions, when making regulatory decisions, and issue
regulations only upon a reasoned determination that benefits justify costs.”), available at
http:/bit.ly/2vbifvwS.

43 Mem. of Agreement between Dep’t of the Treasury and Office of Mgmt. & Budget,
Implementation of Executive Order 12291, at § II(a)(1) (Apr. 29, 1983) [hereinafter Treasury — OMB
1983 Memorandum of Agreement], available at http://coainst.org/2gyvcPlw; Ex. 2; see also id. § 111
(exemption IRS revenue rulings and similar ruling documents); id. § IV (identifying an as-of-yet
unreleased April 1982 memorandum that was in effect at the time of the 1983 memorandum).

44 See Press Release, Cause of Action Inst., Cause of Action Institute Secures Access to Secret IRS
Memos with the White House (Sept. 22, 2016), http://coainst.org/2gsr2xp.



http://bit.ly/2tWRCck
http://bit.ly/2vbfvwS
http://coainst.org/2gycPlw
http://coainst.org/2gsr2xp

Cause of Action Institute

IT. Regulations

Internal Revenue Service
Bureau of Alcohol, Tobacco and Flrearms
U.5. Customs Service

{2} {1) The review procedures of the Executlve order are
waived with respect to all regulations except
legislative requlations that are "major™ as defined
in the Executive order.

(2) The procedures specified in section II(c) of this
agreement do not apply to major legislative requ-
lations, requlations defined in section 1l{a)(l)}-(3)
or subject to section 8 of the Executive order,
~advance notices of proposed rulemaking, regulations
which are not reviewed or subject to approval by an
Assistant Secretary prior to issuance, requlations
concerning the establishment or designation of
geographical viticultural areas, and technical cor-
rections to previously published regulations. OMB
may exempt additional regulations or classes of regu-
lations from these procedures,

(b) Treasury will be responsible for alerting OMB to:

(1) any major regulation for which Executive order review
has been walved.

(2) any non-major regulation that reasonably could be
expected to have a significant economic impact.

Read the full memos; Ex. 2

The memorandum laid out special OMB review procedures for IRS rules
that had been exempted from EO 12,291. These procedures required IRS to send
OMB a statement describing the regulation, any significant policy changes, and a
justification for why IRS believed the rule to be either not major or not legislative.*®
The agreement also exempted still more IRS rulemakings from the memorandum’s
review procedures.*® The most significant of these additional exemptions was for
any “regulations which are not reviewed or subject to approval by an Assistant

45 Treasury — OMB 1983 Memorandum of Agreement § II(c). Although the IRM has detailed
procedures for how to comply with OIRA review of IRS rules, it does not explain that the agency

1s required to provide a statement to OMB when the IRS believes it rule is exempt from EO 12866
review. See LR.M. § 32.1.5.4.7.5.3.6 (“If the regulation is not significant, the drafting team should
document in the file the reasons why the regulation is not significant, including, for most projects,
how any economic impact flows from the statute and not the regulation.”). This instruction does not
reveal that, according to the Treasury — OMB 1983 Memorandum of Agreement, the IRS is required
to provide these details to OIRA for review.

46 Treasury — OMB 1983 Memorandum of Agreement § II(a)(2).
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Secretary prior to issuance[.]”*” This distinction between rules that were and were
not subject to review was later reflected in a 1992 revision to the IRM procedures
for sending regulations to OMB for review.*®

The agreement created a three-tiered system for OIRA review of IRS rules.
At the highest level were major legislative rules, which were subject to EO 12,291,
the same as other agencies. At the middle level were non-major or non-legislative
rules that were reviewed by or subject to approval by an Assistant Secretary. At
the lowest level were rules that were exempted from both review regimes and thus
receive no substantive OIRA review at all.

In 1993, after President Clinton issued EO 12,866, OIRA Administrator Sally
Katzen issued guidance on its implementation and “decided that the previously
granted exemptions [i.e., those just described] should be kept in effect[.]”*°
Department of the Treasury General Counsel Jean Hanson responded to the
guidance with a letter to OIRA stating that it was her understanding that IRS
“regulations that are not subject to the approval of an Assistant Secretary prior to
issuance,” for example, “regulations amending the statement of Procedural Rules,”
will “continue to be exempt from review under E.O. 12866[.]"%° Katzen replied that
OIRA is “continuing the Treasury Department’s current exemptions from regulatory
review,”®! specifically IRS “regulations that are not subject to the approval of
an Assistant Secretary prior to issuance [and] [r]ulings documents[.]”*? Katzen
concluded that “[a]ll other rules should be included on the lists of rules under
development that is to be submitted periodically to OMB so that [it] can determine
which are ‘significant’ and hence warrant centralized review.”s?

Thus the 1993 issuance of EO 12,866 and the corresponding agreement
between Treasury and OIRA left the three-tiered structure of OIRA review of IRS
rules unchanged.’®® When OMB issued similar review procedures for economically

47 Id. Other notable exemptions from the memorandum’s notification procedures include rules
exempt from EO 12,291, advanced notices of proposed rulemakings, and technical corrections rules.

48 See infra I11.D.

49 Memorandum from Hon. Sally Katzen, Adm’r, Office of Info. & Regulatory Affairs, to Heads
of Executive Departments and Agencies, and Independent Regulatory Agencies, Guidance for
Implementing E.O. 12866, at 7 (Oct. 12, 1993), available at http://bit.ly/2AZsAJk.

50 Letter from Hon. Jean E. Hanson, Gen. Counsel, Dep’t of the Treasury to Hon. Sally Katzen,
Adm’r, Office of Info. & Regulatory Affairs, at 2 (Nov. 4, 1993), available at
http://coainst.org/2gycPlw; Ex. 2.

51 Letter from Hon. Sally Katzen, Adm’r, Office of Info. & Regulatory Affairs, to Hon. Jean E.
Hanson, Gen. Counsel, Dep’t of the Treasury (Dec. 22, 1993), available at http://coainst.org/2gycPlw;
Ex. 2.

52 Id. at Enclosure.
53 Id. at 1.

54 The only exception is that EO 12,866 added advanced notices of proposed rulemakings to OIRA
review. Seeid. at 1. (“[T]he new Executive Order does apply to advance notices of proposed rules
(ANPRM’s) unless an ANPRM falls within one of the substantive areas that we have agreed to
exempt.”).
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significant guidance documents in 2007, Treasury and OMB reached a similar
exemption for IRS guidance materials.’® The Government Accountability Office
(“GAQO”) reports that when President Obama “reaffirmed E.O. 12866 with E.O.
13563, OMB and Treasury officials did not revisit the agreement.”>® There is no
evidence that the Trump Administration has revisited the agreement either.

C. Problems with the IRS Exemption from OIRA Review

The above-described three-tiered approach creates myriad opportunities for
IRS to game the system and avoid OIRA review. The most obvious of these is the
well-known and as-of-yet unrestrained IRS practice of claiming that nearly all of
its rulemakings are non-legislative.’” Such claims not only allow the IRS to evade
the Administrative Procedure Act’s notice-and-comment regime, but also allow it
to claim an exemption from EO 12,866 review. There is ample persuasive criticism
of the IRS claim on this point, which need not be recanvassed here.”® Suffice it to
say that allowing the IRS to determine whether its own rules are exempt from EO
12,866 review creates an obvious moral hazard.

Another opportunity for the IRS to avoid EO 12,866 review is when a rule
does not meet the order’s definition of a “significant regulatory action.” The IRS
almost always claims to be exempt because it claims that its rules do not meet this
definition.?® The IRS supports this position with two arguments. First, it claims
that “the economic effect of a regulation under E.O. 12866 is not determined by
the amount of taxes imposed or collected under the regulation. Federal taxes raise
revenue to fund government operations and are not considered in determining
economic effect.”® One problem with this argument is that many IRS rules and
regulations have nothing to do with raising revenue to fund government operations.
Two examples are rules governing the tax-exempt nonprofit sector and the swath
of rules implementing tax credits and deductions. Any exemption from EO 12,866
review for those types of rules cannot be justified by a claim that the IRS is merely
collecting funds for government operations. Second—and of the most relevance
here—the IRS claims that its “regulations merely implement a statute” and thus
merely “provide a mechanism” for the tax to be paid or the payment issued to

55 Gov'T AcCOUNTABILITY OFFICE, GAO-16-720, REGULATORY GUIDANCE PROCESSES: TREASURY AND OMB
NEED TO REEVALUATE LONG-STANDING EXEMPTIONS OF TAX REGULATIONS AND GUIDANCE, at 28 (2016)
[hereinafter GAO REPoORT oN IRS REGULATORY PROCESSES].

56 Id. at 26.

57 See, e.g., id. at 22 (“Between 2013 and 2015, [GAO] found that nearly 90 percent of the proposed,
temporary, and final regulations issued [by the IRS] during this period” were claimed to be exempt
from APA notice-and-comment procedures.).

58 See supra note 25.

59 See ILR.M. § 32.1.2.3.4; see also Jennifer Nou, Agency Self-Insulation Under Presidential Review,
126 Harv. L. Rev. 1755, 1786-87 (2013) (discussing ways agencies avoid OIRA review, including by
claiming rules are not significant).

60 I.R.M. § 32.1.5.5.7.5.3.4
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the taxpayer.’’ The IRS argues, “the effect from a rule in most IRS/Treasury
regulations is almost always a result of the underlying statute, rather than the
regulation itself.”®? This argument appears to have originated in the above-

discussed 1998 Notice regarding the RFA and then spread to the IRS procedures for
OIRA review.

‘ ‘Allowing the IRS to determine
whether its own rules are exempt

from Executive Order 12,866 review
creates an obvious moral hazard.

D. History of IRS Procedures for OIRA Review

In 1988, the IRS added a provision to the IRM calling on attorneys drafting

new regulations to prepare a “4-point” memorandum for OMB to facilitate OIRA
review of the rule.

Page IRS01783

61 Id.
62 Id.
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In 1992, the IRM was expanded to include the IRS-OMB exemption agreed to
in the 1983 IRS-Treasury memorandum. The new IRM provision also explained the
“4-points” that the memo must include.

Page IRS02013
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In 1994, the IRM provision was again amended to reflect a newly expanded
“7-point” memo to OMB.% This version of the provision incorporates a discussion of

when a regulatory action is either “economically significant” or “significant” under
EO 12,866.

Pages IRS00050-51

63 The version of the IRM provision pictured was created in 1994, but was retransmitted in 2005 to
reflect a recodification of the IRM.
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The 1994 revision also included an exhibit providing further detailed
instructions for completing the “7-point” memo and identifying economically
significant rules.

Page IRS00069
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Importantly, none of the IRM provisions created before the Office of Chief
Counsel’s 1998 memo on the RFA make any claim that the economic impact of IRS
rules flows from the statute or that they are exempt from OIRA review on that
basis. The first time that position makes an appearance in the IRM’s OMB review
provisions is 2004.

In an August 2004 revision, the IRS added a note to the IRM section on
preparing the “7-point” memo, which claimed that “IRS/Treasury regulations are
rarely significant regulatory actions because the effect of the rule is usually due to
the underlying statute, rather than to the regulation.” This note does not contain
the same qualifying language found in Office of Chief Counsel’s 1998 Notice. In
that Notice, the claim was that the “any possible revenue impact” of a regulation
1s due to the statute. The claim now being asserted is that any “effect of the rule”
1s due to the statute. The IRS provides no explanation for this expanded claim
and the shift in language is more than just semantic. The “revenue impact” of an
IRS rule only accounts for money transferred from the private sector to the U.S.
Treasury. The full range of “effects” of IRS rules should account for macroeconomic
1mpacts, behavioral changes in response to the rule, compliance costs, and
recordkeeping and reporting burdens.®*

64 Other agencies that conduct RFA impact analyses consider these types of impacts. See, e.g.,
U.S. FisH & WILDLIFE SERV., DEP'T OF INTERIOR, FINAL REGULATORY FLEXIBILITY ANALYSIS FOR LISTING
CONSTRICTOR SNAKE SPECIES AS INJURIOUS UNDER THE LAcEY AcT (Jan. 2012) (considering impacts to
economic output, decrease in employment, and imports), available at http:/bit.1ly/2AsRE1D; OFFICE
OF STANDARDS, REGULATIONS, AND VARIANCES, MINE SAFETY & HEALTH ADMIN., DEP'T OF LABOR, FINAL
REGULATORY FLEXIBILITY ANALYSIS, DIESEL PARTICULATE MATTER EXPOSURE OF UNDERGROUND COAL MINERS
(Dec. 2000) (considering compliance costs, increased turnover of existing equipment, and employee
training expenses), available at http://bit.lyv/2nhBuzo; Foop AND DRuc AbpMIN., DEP'T OF HEALTH &
Human SErvs., FINAL REGULATORY FLEXIBILITY ANALYSIS, DEEMING ToBACCO PRODUCTS TO BE SUBJECT TO
THE Foop, Drua, AND CosMETIC AcT (May 2016) (considering compliance costs, labeling costs, market
adjustments, product registration costs, and administrative and recordkeeping costs), available at
http://bit.ly/2A;Milz.
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Pages IRS00315—-14

The note below the IRM provision does not change in a 2009 revision to
the section. But in 2011 the note is moved into the text of subsection (2) without
substantive change. The claimed exemption is currently listed at 32.1.2.4.3.2
without any change in the wording.

2017 IRM

4 Most IRS/Treasury regulations are not significant regulatory actions for two key reasons. First, the economic effect of a regulation under
E.O. 12866 is not determined by the amount of taxes imposed or collected under the regulation. Federal taxes raise revenue to fund
government operations and are not considered in determining economic effect. Second, most IRS/Treasury regulations merely implement
a statute. The underlying statute provides adequate legal authority to impose or collecta tax, or issue a payment to a taxpayer.
IRS/Treasury regulations provide a mechanism for the tax to be satisfied or collected, or payment fo be issued to the taxpayer. The effect
from a rule in most IRS/Treasury regulations is almost always a result of the underlying statute, rather than the regulation itseif. Ifthe
regulation is not a significant regulatory action, the Special Analysis section should use the following language:

|
["Certain IRS regulations, including this one, are exempt from the requirements of Executive Order 12866, as supplemented and
Ireafirmed by Executive Order 13563. Therefore, a regulatory impact assessment is not required.”

5. Notwithstanding paragraph (4), IRS/Treasury regulations that do not relate to the imposition of tax may have an economic effect that does
not fliow from the relevant statute. In these circumstances, the drafting team must determine whether the rule has an economic effect on the
economy of $100 million or adversely affects the economy in a material way.

Note:
OMB currently interprets E.O. 12866 so that the $100 million annual effect threshold is met if the rule results in a $100 million effect on the

economy in any particular year.

2017 IRM
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GAO recommended that the Director of OMB and the Secretary of the
Treasury (1) reexamine “the relevance of the long-standing agreement that exempts
certain IRS regulations from executive order requirements and OIRA oversight;
and if relevant, make publicly available any reaffirmation of the agreement and the
reasons for it,” and (2) “develop a process to ensure that OIRA has the information
necessary to determine whether IRS rules are major under CRA and significant
under E.0.12866.”%° Senate Finance Committee Chairman Orrin Hatch also has
voiced concern that the IRS exemption from the “transparency and accountability
requirements [of this series of executive orders] appear to have been thwarted for
decades due to the Treasury Department’s long-secret MOA with . . . OIRA.”5¢

The exemption for IRS rules from OMB oversight has gone unexamined for
too long. OMB review of agency rules ensures that the president is able to exercise
his proper constitutional role to direct the Executive Branch. The exclusion of the
IRS from that regime is troubling and should be reviewed.

ITII. Congressional Review Act

As discussed above, the IRS generally treats all rulemakings as exempt from
significant rulemaking analysis under the RFA and regulatory executive orders.
In addition, the IRS also treats rulemakings as exempt from major rule analysis
under the Congressional Review Act (‘CRA”). The IRS makes these determinations
without providing any analysis as to why its rules are rarely major rules.

A. A Brief History of the Congressional Review Act

In 1996, Congress passed the CRA to reclaim some of its policymaking
authority.” The CRA allows Congress to use a (lawful) legislative veto to overturn
rules promulgated by executive and independent agencies.®® In general, before
any covered rule can go into effect, an agency must submit a report to each
House of Congress and the Comptroller General of GAO.%* The CRA contains
an intentionally broad definition of “rule” and covers more rules than either the
RFA or EO 12,866. Covered rules include “any agency statement of general . . .
applicability designed to implement, interpret, or prescribe law or policy[.]”™ In
other words, the whole or part of any agency rule, regulation, guidance, procedure,

65 GAO REePoRT oN IRS REGULATORY PROCESSES, supra note 55, at 35.

66 Letter from Sen. Orrin Hatch, to Hon. Jacob Lew, Sec., Dep’t of the Treasury (Oct. 11, 2016),
available at http://bit.lv/2BpLAkx.

67 142 Conc. REc. S3,684 (daily ed. April 18, 1996) [hereinafter CRA HisTory] (statements of
Senators Nickles, Reid, and Stevens).

68 See generally 5 U.S.C. §§ 801-08.
69 Id. § 801(a).

70 CRA History at S3,687 (“[T]he APA’s broad definition of ‘rule’ was adopted by the authors of this
legislation to discourage circumvention of the requirements of chapter 8.”); see 5 U.S.C. § 804(3).
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or interpretation of law is subject to disapproval under the CRA."" The CRA
reporting requirement applies to major and non-major rules, and to economically
significant and non-significant rules. The CRA defines the term “major rule” to
include any rule that has or is likely to have:

an annual effect on the economy of $100,000,000 or more; a major
Increase 1n costs or prices for consumers, individual industries, Federal,
State, or local government agencies, or geographic regions; or significant
adverse effects on competition, employment, investment, productivity,
innovation, or on the ability of United States-based enterprises tocompete
with foreign-based enterprises in domestic and export markets.™

The CRA delays the effective date of major rules by an additional sixty days
and requires the Comptroller General to issue a report to Congress within fifteen
calendar days of the rule’s submission.” The report must analyze the agency’s
compliance with certain other procedural statutes, including the RFA.™

B. Overview of IRS Instructions for CRA Compliance

The IRM instructs IRS rule writers how to comply with the CRA’s
requirements. The IRM explicitly states that IRS rules are subject to the CRA and
will not take effect unless the CRA forms are accurately completed and submitted.”
The CRA forms contain instructions for complying with Section 801 of the CRA
by sending rule reports to each House of Congress and the Comptroller General.
These instructions lay out exactly how to follow the report format mandated by
the CRA, including indicating whether the rule is a major rule. The CRA form
and attachments must be properly submitted for the regulation to be effective
and it is the drafting attorney’s responsibility to ensure they are submitted to
the Publications and Regulations Branch for forwarding to the Senate, House of
Representatives, and GAO.

However, the IRM discourages a finding that a regulation qualifies as a major
rule under the CRA by echoing the language from other sections of the IRM. It
instructs rule writers that “IRS rules are rarely major rules because the effect of
most IRS rules is due to the underlying statute, rather than to the regulation” and
that they should “[cJonsult the Chief, Regulations Unit, before responding that the
document is a major rule.”’®

71 CRA HisTory at S3,687.
72 5 U.S.C. § 804(2).

73 Id. § 801(a)(2)(A).

74 Id. § 801(a)(1)(B).

75 L.R.M. § 32.1.6.10.2.1.
76 Id., Exhibit 32.1.6-6.

w
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IRS rules are rarely major rules because the effect of most IRS rules is due to the underlying
statute, rather than to the regulation. Consult the Chief, Regulations Unit, before responding
that the document is a major rule.

Page IRS00751

Given the strict IRS compliance procedures for the CRA, it follows that
the IRS does not consider its regulations categorically exempt from the CRA’s
provisions or definitions. Yet it effectively ignores the CRA’s major rule definition
and its associated benefits for government accountability. This has the effect of
shielding a key Article I power of Congress (i.e., the power to tax) from view.

C. Problems with the IRS Claim that Its Rules Rarely Qualify as
Major Rules Under the CRA

The IRS claim that its rules usually do not qualify as major rules under the
CRA misapplies the CRA’s provisions for three reasons. First, by categorizing its
rules the way that it does, the IRS may be trying to avoid the sixty-day delay of the
regulation’s effective date that allows Congress time to review the regulation and
introduce a disapproval resolution under Section 802. The IRS also avoids a GAO
report that analyzes their compliance with other procedural statutes and that might
find noncompliance, such as with the RFA.”” The GAO report would also indicate
whether the regulation is the least burdensome alternative. It would seem that
the IRS is taking the position that its regulations are already the least burdensome
alternative because it believes that they do not have an impact on the economy and
only generate revenue for the government pursuant to the underlying statutes.
However, many tax regulations generate enormous compliance costs for the public
and do not relate to generating government revenue. Americans could greatly
benefit from an analysis of less burdensome alternatives to IRS regulations.

The second problem, and perhaps the most striking, is the lack of IRS
analysis regarding the major rule requirements of the CRA. The IRS does not
address any of the three types of rules that qualify as major rules under the Section
804 definition. Instead, the agency appears to have created its rationale ex nihlo, as
it provides no supporting sources or justification for the broad exemption from major
rule analysis. It claims that just because a statute provides legal authority to issue

77 See 5 U.S.C. § 801(a)(2) (detailing report GAO prepares for Congress on major rules).
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a regulation, that regulation does not have to conform to the economic analysis
requirements. That position ignores the reality that agencies only derive their
legal authority to promulgate any regulation from an authorizing statute. In
other words, under IRS logic, all IRS regulations would be exempt from the

whole CRA statutory scheme if those regulations are exempt from the major

rule determination. Tax regulations certainly result in “a major increase in

costs or prices for consumers, [or] individual industries[.]”” The IRS appears to
equate the definition of economically significant rules from EO 12,866 with the
definition of major rules from the CRA. To do so is a misapplication of the law and
misunderstands the specific statutory framework crafted by Congress after EO
12,866 was issued. Taxes have an enormous economic effect, even purely revenue
raising taxes, because they remove money from the economy, drive up consumer
prices, and have significant compliance costs.

Finally, the CRA contains no exemption for rules that are “due to
the underlying statute.” In fact, the CRA only exempts rules of “particular
applicability” or rules that do not “substantially affect the rights or obligations of
non-agency parties.”” The IRS makes the untenable claim that a rule that would
otherwise qualify as a major rule loses that status just because its effects are “due
to the underlying statute.” And the IRS gives rule drafters carte blanche to certify
rules as non-major rules without any analysis whatsoever. Assuming, arguendo,
that the IRS is correct that most of its rules are not major rules, it should still
provide some kind of analysis for each rule detailing why that rule does not qualify
as a major rule. It is not enough for the IRS simply to assert that its rules are
almost never major rules.

IV. Conclusion

Congressional and presidential oversight of agency decision-making is critical
to ensure legitimacy and good governance. The IRS has systematically acted to
undermine that oversight by claiming that the economic impact of its rules is
solely attributable to the underlying statute and that its regulatory actions do not
trigger the economic-impact analyses and information sharing that these oversight
mechanisms demand. The IRS claim has been criticized by the GAO and the SBA
but so far there has been no judicial review or public airing of the IRS position.

This report serves to begin that discussion and hopefully increase the oversight of
both IRS rules and the agency’s attempt to evade oversight.

78 Id. § 804(2).
79 See id. § 804(3).
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Department Internal Offi_ce of .
of the Revenue Chief Counsel N O t I C e
Treasury Service |_ _|

N( 30) (15) 531- 1

March 3, 1998

Subject: Requl atory Flexibility Act Cancellation Date: August 30, 1998

The follow ng material replaces existing section 531 of the
Regul ati ons Handbook regardi ng background and procedures to be
followed in ensuring conpliance with the Regulatory Flexibility
Act. The updated material incorporates changes to the Regul atory
Flexibility Act nade by the Small Business Regul atory Enforcenent
Fai rness Act.

531.4 Regulatory Flexibility Act
531. 41 Background and Di scussi on

1. The purpose of the Regulatory Flexibility Act (RFA) is to
establish as a principle of regulatory issuance that
agenci es shall endeavor, consistent wth the objectives of
the rule and of applicable statutes, to fit regulatory and
i nformati onal requirenents to the scale of the businesses,
organi zati ons, and governnental jurisdictions subject to
regulation. See Pub. L. 96-354, 8§ 2(b). Consistent with
this purpose, in drafting and formulating regulations,
consideration should be given to alternative approaches that
satisfy the statutory requirements while reducing burdens,
if any, imposed on small entities.

2. Regulations to which the RFA applies . The RFA generally
applies to two types of regulations issued by the Service:

A. legislative regulations, i.e., regulations for

which notice of proposed rulemaking is required to be
published in the Federal Register pursuantto 5 U.S.C.
553(b); and

B. interpretative regulations to the extent the
regulations impose a collection of information on small
entities.
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5 US C 601(2), 603. Because interpretative regulations are
covered only "to the extent" of the collection of information,
only the portion of the interpretative regulations that inposes a
collection of information on snall entities is subject to the
RFA. See 5 U.S.C. 603(a). Prior to the Small Business
Regul at ory Enforcenent Fairness Act (SBREFA), the RFA did not
apply to interpretative regul ations. The SBREFA anendnents
generally are effective June 27, 1996, but under a transition
rule interpretative regulations that were proposed prior to March
29, 1996 and are finalized on or after June 27, 1996 are not
required to contain a final regulatory flexibility anal ysis.

3. Collection of Information. "Collection of information" has
the sane definition in all neaningful respects under the RFA
as under the Paperwork Reduction Act (PRA), and thus
general |y should be given the sanme meani ng under both
statutory provisions. Conpare 5 U S.C. 601(7) and 44 U S.C
3502(3). The definition of a "small entity" includes snal
busi nesses, snall organi zations, and small governnent al
jurisdictions. 5 U S.C 601(3)-(6). The term "snal
busi ness” incl udes busi nesses that satisfy the Snal
Busi ness Administration’s (SBA s) size standards. See 15
US C 632; 13 CF.R Part 121. These size standards vary
for different industries, but nost businesses likely will be
classified as "smal|l" under the standards. (A 1994 report
prepared by SBA estimated that, of the 21.5 million business
tax returns filed in the U S., only about 14,000 of the
busi nesses were "large.") The businesses may be in the
| egal form of an individual proprietorship, partnership,
limted liability conpany, corporation, joint venture,
associ ation, trust or cooperative. 13 CF. R 121.105.

4. Content and Preparation of Analysis. |If regulations are
subject to the RFA, a regulatory flexibility analysis nust
be prepared for the regul ati ons both when the regul ations
are proposed and when they are issued as final regulations.
5 U S C 603, 604. The analysis nust be published in the
Federal Register, and nust include the information set forth
in 5 US C 603(b) and (c) (for proposed regulations) or in
5 US. C 604(a) (for final regulations). An exanple of the
type of information required to be included in the analysis
is a description and estimate, where feasible, of the nunber
of small entities to which the regulations will apply. See
5 US.C 603(b)(3).

5. Exception for cases in which IRS can certify. A regulatory
flexibility analysis is not required if the head of the
agency certifies that a regulation will not have a

significant econom c inpact on a substantial nunber of smal
entities. 5 U S . C 605(b). Any such certification nust be
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published in the Federal Register, along with a statenent
providing the factual basis for the certification. Id.
A Subst antial Nunber of Small Entities. Al t hough in

1996 the SBA estimated that there are 22 mllion small
busi nesses, neither the statute nor the legislative

hi story defines the term "substantial nunber” of small
entities. Until issuance of guidance by OvVB, whether a
nunber of affected small entities is substantial wll
be based on all relevant facts and circunstances. The
hi gher the nunber of affected snall entities, the nore
i kely that such nunmber may be "substantial." 1In
addition, regulations are nore likely to be considered
to affect a substantial nunber of small entities if the
regul ations are targeted at a specific industry and the
regul ati ons affect a high percentage of snmall entities
in that industry.

Significant Economic Inpact. The applicable statute
and | egislative history also do not define the term
"significant economc inpact.” Wth respect to
interpretative regul ati ons, any possi bl e revenue i npact
of the regulations is inherently part of the revenue

i mpact of the underlying statute, and thus is not

consi dered in neasuring any econom c i npact
attributable to the regulations. Also, because the RFA
applies only to the portion of interpretative
regul ati ons that inposes a collection of informtion,
the rel evant econom c inpact of such regulations is
only the econom c inpact of the collection of
information. See 5 U.S.C. 603(a). The econom c inpact
of a collection of information should be estimated in a
manner consistent with simlar estimates that are

requi red for purposes of the PRA. The estimate
generally should be determ ned on an annual basis and
shoul d be based on all relevant facts and

ci rcunstances, including the hours necessary to conply
with the collection of information, the costs of

pur chasi ng equi pnent that is necessary to conply with
the collection of information, etc. Cf. 44 U S. C
3502(2) (definition of "burden" for purposes of the
PRA). Burden estimtes under the PRA generally are
stated in terns of a nunber of hours. One possible

nmet hod of estimating the econom c inpact of a
collection of information is to nultiply the PRA
estimate of burden hours tinmes an hourly rate.

Judi ci al Revi ew. Most agency actions pursuant to the RFA

are subject to judicial review See 5 U S.C. 611. The RFA
provi des broad discretion to courts to fashion appropriate
remedies (e.g., remanding the rule to the agency, deferring
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enforcenment of the rule, etc.) in the event of nonconpliance
with the requirenents of the RFA. Id.

531.42 Procedures for Ensuring Conpliance with the RFA

1.

531.

The princi pal author of regul ations should assess whet her
the RFA applies to the regulations, and, if so, should take
steps to ensure that the regulations fully conply with the
RFA. The steps shoul d incl ude:

A. The aut hor shoul d determ ne whether the regul ations
are one of the two types of regul ations descri bed above
to which the RFA applies: legislative regulations, and
interpretative regul ations that inpose a collection of
information on small entities.

B. If the RFA applies to the regul ations, the author
shoul d prepare a regulatory flexibility analysis unless
it is determned that the regulations will not have a
signi ficant econom c inpact on a substantial nunber of
small entities (see (C) below). Statistical and other
data concerning the nunber of affected small entities
may be obtained through a nunber of resources,
including the IRS Statistics of Inconme Division, the
I RS Fornms and Publications Division, the IRS Ofice of
Smal | Business Affairs, tax practitioners, snal
busi nesses, Treasury’'s Ofice of Tax Analysis, revenue
estimates and other |egislative history of the
underlying statute, and other resources available in
t he Chief Counsel library.

C. If it is determined that the regulations will not have
a significant econom c inpact on a substantial nunber
of small entities, the factual basis for such
determ nation should be docunented. See (B) above for
potential sources to consult in determ ning the nunber
of affected small entities.

D. The regulatory flexibility analysis or other |anguage,
as appropriate, should be inserted into the preanbl e of
the regul ations. See Appendi x A for nodel | anguage.

E. The principal author should prepare a RFA Checklist as
descri bed bel ow.

43 RFA Checkl i st

A RFA Checklist should be prepared for all regul ations,
regardl ess of whether the regul ations are subject to the
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RFA. The formto be used for the checklist is set forth as
Appendi x B.

The original Checklist should be placed in the regul ations
file. A copy of the Checklist should be attached to and
circulated with the regul ati ons signature package for review
by all reviewers of the regulations. A copy of the
Checklist (along with a copy of the regulations and the

pl ai n | anguage sumary) should be sent to the IRS Ofice of
Smal | Business Affairs (Attn: Director, Small Business
Affairs) on or prior to the date the signature package is
circulated for review. Prior to sending the regulations to
the Federal Register, the regulations unit will detach the
Checklist and file it in a central file in the regul ations
unit that will contain the Checklist for all regulations. A
copy of the Checklist also should be attached to the report
that is sent to GAO pursuant to 5 U. S.C. 801

/ s/
STUART L. BROMN
CH EF COUNSEL
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II.

MEMORANDUM OF AGREEMENT

TREASURY AND OMB IMPLEMENTATION OF
EXECUTIVE ORDER 12291

General

Treasury economists will be responsible for:

(a) Identifying economic issues In Treasury regulations,
(b) Preparing Regulatory Impact Analyses, when required.

Regulations

Internal Revenue Service
Bureau of Alcohol, Tobacco and Flrearms
U0.5. Customs Service

(a) (1)

(2)

The review procedures of the Executive order are
walved with respect to all regulations except
legislative regulations that are "major®™ as defined
in the Executive order.

The procedures specified in section II(c) of this
agreement do not apply to major legislative regu-
lations, requlations defined in section l(a)(1}-(3)
or subject to section 8 of the Executive order,
advance notices of proposed rulemaking, regulations

‘which are not reviewed or subject to approval by an

Assistant Secretary prior to issuance, regulations
concerning the establishment or designation of
geographical viticultural areas, and technical cor-
rections to previously published regulations. OMB

may exempt additional regulations or classes of regqu-

lations from these procedures,

(b) Treasury will be responsible for alerting OMB to:

(1)

(2)

any major regqulation for which Executive order review

has be&n waived.

any non-major regulation that reasonably could be
expected to have a significant economic impact.

{c) Prior to publication of a regulation in the Federal
Register, and at such times as Treasury may determine,
Treasury will provide to the appropriate OMB desk
officer three (3) coples of a statement that: .



(1) Ydentifies the title of the regulation;

(2) Indicates the stage of rulemaking;

{3) Brlefly describes what the regulation will require
and fdentifies any significant policy changes
Proposed or resulting from the regulation; and

{4) Indlcates the basis for determining that the requ-
lation 1s not a major regulation or, in the case of
an interpretative regulation, explains why the reg-
ulation is considered interpretative,

Treasury will not publish any requlation subject to this
subsection until OMB review has been completed., OMB
review will be deemed to be completed in 10 calendar
days (or, 1f required with respect to a specific regula-
tion, within such lesser time asg may be agreed by OMB
and Treasury) unless, prior to such time, OMB advises
Treasury that either review has been completed or
requests, pursuant to subsection II(d), to review the
regulation under the terms of the Executive Order. .

{d} OMB reserves the right to review the economic impact of
any reqgulation under the terms of the Executive order.
Requests for such review may be made orally, and shall
be confirmed in writing by the Administrator or Deputy
Administrator for Information and Regulatory Affairs,

Any review under the terms of the Executive order will )
be deemed to be completed 10 calendar days from the date
OMB received the materials required for review, unless
prior to such time:

(1) OMB orally notifies Treasury that review has been
- completed; or

(2} OMB orally notifies Treasury that it is extending
review pursuant to section 3(f) of the BExecutive
order, Any such notice shall be confirmed in writ-
ing by the Administrator or Deputy Administrator for
Information and Regulatory Affairs. :

Treasury will not publish any such regulation until oMB
review has been completed under the terms of the
Executive order.

Bureau of Public Debt

The review procedures of the Executive order are walved
with respect to all circulars and requlations issued by
the Bureau of Public Debt which implement, through the
exercise of the general borrowing power, the fiscal
policies of the United States.




‘o Rulings

Internal Revenue Service
Bureaun of Alcohol, Tobacco and Flrearms
U.S. Customs Service

(a) The reviey ptocedures of the Executive order are waived
with respect to revenue rulings, revenue procedures,
Customs decisions, legal determinations, and other
similar ruling documents, . '

(b) Treasury will be responsible for alerting OMB to any
ruling document that reasonably could be expected to
have a significant economic impact, particularly
rulings in which there ig a.wide range of options with
varylng degrees of economic impact,

(¢} In accordance with the procedures of section II1(d), OMB

order. Treasury will not publish any such ruling until
OMB review has been completed under the terms of the
Executive order,

IV. Effective Date

These procedures will become effective 30 days after the
date of this agreement, and will continpue for one vear or
until 90 days after either OMB or Treasury notifies the
other that the agreement is terminated, which ever date is
later, The Memorandum of Agreement between OMB and
Treasury, dated April 28, 1982, shall continue in effect
until the effective date of this agreement,

(st D52

Peter J. Wallison Christopher DeMuth ~
Genieral Counsel Administrator for Information
Department of the Treasury and Regulatory Affairs
APR 2 4 1983

DATED:




DEPARTMENT OF THE TREASURY
WASHINGTON

GENERAL COUNSEL November 4, 1993

The Honorable Sally Katzen
Administrator, Office of Information

and Regulatory Affairs .
Executive Office of the President
Ooffice of Management and Budget
Washington, D.C. 205023

Dear Sally:

The purpose of this letter is to restate my understanding,
based on our previous conversations and your October 12 guidance
menorandum, that E.O. 12866 does not apply to regulatory actions of
the Department of the Treasury that were not subject to review under
the terms of E.0. 12291 or the Treasury-OMB wemorandum of agreement
(MOA) implementing that Order.

E.O0, 12291 did not apply to agency regulations "issued with
respect to a military or foreign affairs function of the United
States." E.0., 12866 contains a parallel exemption, but specifically
includes such regulations that inveolve the "“import or export of non-
defense articles and services." It is my understanding that this
limitation on the exemption is not intended to apply to Treasury
regulations that were not subject to E.O. 12291, Examples of such
regulations include:

* Regulations issued by the Office of Foreign Assets Control
(OFAC) that implement the President's foreign policy by blocking
assets and imposing economic sanctions on foreign countries.
Current sanctions programs include Haiti, Iraq, Vvietnam, Cuba,
Iran, Libya, and Yugoslavia (Serbia and Montenegro).

. Regulations issued by the Secretary of the Treasury in his
capacity as Chairman of the Committee on Foreign Investment in
the United States pursuant to the Defense Production Act of 1950
{as amended by the Omnibus Trade and Conmpetitiveness Act of
1988), providing for the national security review of mergers,
acgquisitions and takeovers of U.S. firms by foreign entities.

° Regulations issued by the Assistant Secretary (Economic Policy)
concerning the periodic reporting of portfolio capital positions
and transactions pursuant to the International Investment and
Trade in Services Survey Act and the Bretton Woods Agreements
Act, and the reporting of foreign currency positions of large
U.S. business enterprises and their foreign affiliates pursuant
to section 5315 of title 31, United States Code.
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. Customs regulations restricting the importation of particular
articles. For example, Customs issues regulations to restrict
the importation of articles based on determinations made by the
U.8. Information Agency (USIA) under the autherity of the Con-
vention on Cultural Property Implementation Act. Recently, such
regulations have restricted the importation of archaeological
artifacts from Mali, El Salvador and Guatemala.

The MOA exempted from E.0. 12291 review (1) all rulings
documents issued by the Internal Revenue Service (IRS), the Bureau of
Alcohol, Tobacco and Flrearms (BATF), and the U.S. Customs Service
and (2) and specified regulations issued by those bureaus and the
Bureau of the Public Debt (BPD). Appendix C of your October 12 guid-
ance memorandum, which lists regulations that are not subject to E.O.
12866 review, includes the ruling documents but omits the regulations
included in the MOA. We believe this was an oversight and it is my
understanding that the following continue to be exempt from review
under E.O. 12866 on the bhasis of the statement in your memorandum
that previocusly granted exemptions remain in effect:

. BPD requlations that implement, through the exercise of the
general borrowing power, the fiscal policies of the United
States,

¢ BATF regulations concerning the establishment or designation of

geographical viticultural areas.

. IRS, Customs and BATF regulations that are not subject to the
approval of an Assistant Secretary prior to issuance. For
example, Customs issues regulations pursuant to certifications
made by the State Department that grant vessels or aircraft of a
foreign country reciprocal treatment in the United States when
the foreign country provides the same treatment to U.S8. vessels
or aircraft; the IRS issues regulations amending the Statement
of Procedural Rules, 26 CFR Part 601,

. Advance notices of proposed rulemaking (ANPRMs) issued by IRS,
Customs and BATF. In the past three years, BATF issued three
ANPRMs and Customs issued one, none of which contained proposed
regglatory text; the IRS did not issue any ANPRMs during this
period.

We would be pleaéed to discuss any of the above referenced
regulations with you or your staff.

Sincerely,

b9

Je E. Hanson
Ganeral Counsel



EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

ADMIMISTRATOR Dhc 22 m

OFFICE OF
INFORMATION AND
REGULATORY AFFAIRS

Honorable Jean E. Hanson
General Counsel

Department of the Treasury
Room 300

Washington, D.C. 20220

Dear Jean:

This is in response to your letter of November 4, 1993,
which discussed the application of Executive Order No. 12866 to
Treasury regulations.

You are correct in stating our agreement that the new
Executive Order does not apply to the substantive categories of
regulatory actions of the Department of the Treasury that were
not subject to review under Executive Order 12291 or the
Treasury/OMB Memorandum of Agreement implementing that Order.
Please note, however, that the new Executive Order does apply to
advance notices of proposed rules (ANPRM’s) unless an ANPRM falls
within one of the substantive areas that we have agreed to
exenpt.

In the enclosed document, we have outlined the substantive
areas of regulation that we are prepared to add to the "exempt
list" attached to our October 12 guidance memorandum. All other
rules should be included on the lists of rules under development
that is to be submitted periodically to OMB so that we can
determine which are "significant" and hence warrant centralized
review. Simply stated, we are continuing the Treasury
Department’s current exemptions from regulatory review, except
for ANPRM’s. If the nature of Treasury’s regulatory issues
should change, we will consult with you to work out any necessary
adjustments.

I want to take this occasion to thank you again for the
professional and expeditious way your staff has handled
regulatory issues. I look forward to working with you as we
implement the new Executive Order.

Sincerely,

\jﬁﬁﬁlﬁix‘
Sally tzen

Enclosure



ENCLOSURE

Treasury Department Regulations Not Subject to Review Under E.O.
12866 as of November 1993

O

Regulations that implement a military and foreign affairs
function of the United states, including:

- Regulations issued by the office of Foreign Assets
control (OFAC) that implement the President’s foreign
policy by blocking assets and imposing economic
sanctions on foreign countries.

- Requlations issued by the Secretary of the Treasury in
his capacity as Chairman of the committee on Foreign
Investment in the United States pursuant of the Defense
Production Act of 1950 (as amended by the omnibus Trade
and Competitiveness Act of 1988), providing for the
national security review of mergers, acquisitions and
takeovers of U.S. firms by foreign entities.

- Regulations issued by the Assistant Secretary (Economic
pPolicy) concerning the periodic reporting of portfolio
capital positions and transactions pursuant to the
Tnternational Investment and Trade in Services sSurvey
Act and the Bretton Woods Agreements Act, and the
reporting of foreign currency positions of large U.S.
business enterprises and their foreign affiliates
pursuant to Section 5315 of title 31, United States

Code.

- U. 8. Customs Service (Customs) regulations restricting
the importation of particular articles.

Rureau of Public Debt (BPD) regulations that implement,
through the exercise of the general borrowing power, the
fiscal policies of the United States.

BRureau of Alcohol, Tobacco and Firearms (BATF) regulations
concerning the establishment or designation of geographical
viticultural areas.

Internal Revenue Service (IRS), Customs and BATF regulations
that are not subject to the approval of an Assistant
Secretary prior to issuance.

Rulings documents issued by the IRS, BATF, and Customs.
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Hyperlinks to full index of documents received from IRS, hosted on Cause of
Action Institute’s website:

1983 Treasury—OMB Memorandum of Agreement and related letters
TRS0001-200
IRS0201-374
IRS00375-848
TRS00849-1070
IRS01071-1198
IRS01199-1420
IRS01421-1590
IRS01591-1751
IRS01752-1881
IRS01882-2010
IRS02011-2032



https://causeofaction.org/wp-content/uploads/2016/09/IRS-OMB-MOA-83-93.pdf
https://causeofaction.org/wp-content/uploads/2017/11/IRS0001-200.pdf.pdf
https://causeofaction.org/wp-content/uploads/2017/11/IRS0201-374.pdf
https://causeofaction.org/wp-content/uploads/2017/11/IRS000375-848.pdf.pdf
https://causeofaction.org/wp-content/uploads/2017/11/IRS00849-1070.pdf
https://causeofaction.org/wp-content/uploads/2017/11/IRS001071-1198.pdf
https://causeofaction.org/wp-content/uploads/2017/11/IRS001199-1420.pdf
https://causeofaction.org/wp-content/uploads/2017/11/IRS001421-1590.pdf
https://causeofaction.org/wp-content/uploads/2017/11/IRS001591-1751.pdf
https://causeofaction.org/wp-content/uploads/2017/11/IRS001752-1881.pdf
https://causeofaction.org/wp-content/uploads/2017/11/IRS001882-2010.pdf
https://causeofaction.org/wp-content/uploads/2017/11/IRS002011-2032.pdf
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