
 

 

 

October 31, 2017 

VIA CERTIFIED MAIL 

 

The Honorable Mick Mulvaney 

Director 

Office of Management and Budget 

The White House 

725 17th Street, NW  

Washington, DC 20503 

 

Melanie Ann Pustay 

Director 

Office of Information Policy 

U.S. Department of Justice 

1425 New York Avenue, NW, Ste. 11050 

Washington, DC 20530-0001 

Re:  PETITION FOR RULEMAKING 

 

Directors Mulvaney and Pustay: 

 

Pursuant to Section 553(e) of the Administrative Procedure Act (“APA”), 5 U.S.C. 

§ 553(e), Cause of Action Institute (“CoA Institute”) and the Sunlight Foundation (collectively, 

“Petitioners”) hereby petition the White House Office of Management and Budget (“OMB”) and 

the U.S. Department of Justice Office of Information Policy (“OIP”) either to finalize the 

pending draft guidance creating a “release to one, release to all” policy (“Release to All”) for 

Freedom of Information Act (“FOIA”) productions, or to commence an informal rulemaking on 

Release to All, complete with the notice-and-comment procedures of Section 553 of the APA. 

I. Background 

On June 30, 2016, President Obama directed the Chief FOIA Officers Council and OMB 

to study the results of an OIP pilot program to gauge the feasibility of “a Federal Government 

policy establishing a ‘release to one is a release to all’ presumptive standard for Federal agencies 

when releasing records under FOIA.”1  President Obama directed that the Council and OMB 

issue further guidance on this issue by January 1, 2017.2  Unfortunately, more than ten months 

have passed since that deadline and, despite multiple requests from the transparency community 

for updates on the government’s efforts, it does not appear that the government has any plans to 

finalize the guidance or even answer questions about why policy implementation has stalled.  

Petitioners are left with no option but to file this petition to compel agency action.  

II. Petitioners 

Petitioners are “interested person[s]” under section 553(e) of the APA and are statutorily 

afforded the “right to petition [OMB and OIP] for the issuance, amendment, or repeal of a rule.”3   

CoA Institute is a nonprofit, nonpartisan government accountability organization.  Its pro bono 

legal representation of organizations and individuals helps to educate the public about and 

                                                        
1 Press Release, The White House, Fact Sheet: New Steps Toward Ensuring Openness and Transparency in 

Government (June 30, 2016), available at http://bit.ly/2xSReOa. 
2 Id. 
3 5 U.S.C. § 553(e). 
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defend against government abuse, wasteful spending, and corruption.  CoA Institute also is a 

frequent requester of information through the FOIA.  On August 10, 2016, during a round of pre-

publication comments, CoA Institute submitted comments to OMB and OIP that broadly 

supported the Release to All policy and identified areas where explicit language was necessary to 

guard against abuse of discretion or other agency-avoidance behavior.4 

The Sunlight Foundation is a national, nonpartisan, nonprofit organization that uses civic 

technology, open data, policy analysis, and journalism to make government and politics more 

accountable and transparent to all.  The Foundation’s vision is for technology to enable more 

complete, equitable, and effective democratic participation.  Its overarching goal is to achieve 

changes in the law to require real-time, online transparency for all government information.  

While the Foundation’s work began in 2006 with only a focus on the U.S. Congress, its open 

government work now takes place at the local, state, federal, and international levels.  On 

December 23, 2016, in response to OIP’s request for comment, the Sunlight Foundation 

submitted its comments, which also were largely supportive of the policy change but highlighted 

areas for improvement and caution in the proposal.5 

III. OMB and OIP Failed to Implement the Release to All Policy  

In July 2016, the country celebrated the 50th anniversary of the FOIA.  Congress marked 

the occasion by passing the FOIA Improvement Act of 2016.  In conjunction with signing the 

bill into law, President Obama announced a series of policies to implement the bill and build on 

the goal of increasing government transparency.6  One of those policy initiatives was to learn 

from OIP’s Release to All pilot program and to work toward all agencies posting their FOIA 

productions online.  The President wrote that this “concept would ensure that all citizens—not 

just those making a request—have access to information released under FOIA.”7   

[The President then] direct[ed] the newly established Chief FOIA Officers Council 

to consider the lessons learned from the DOJ pilot program and work to develop a 

Federal Government policy establishing a “release to one is a release to all” 

presumptive standard for Federal agencies when releasing records under FOIA.  

The Chief FOIA Officers Council [was directed to] examine issues critical to this 

policy’s implementation, including assessing the impact on investigative 

journalism efforts, as well as how best to address technological and resource 

challenges.8   

President Obama concluded by establishing a “January 1, 2017 [deadline for] the Chief FOIA 

Officers Council [to] work with [OMB] to provide further guidance” on the policy.9 

                                                        
4 Letter from James Valvo, Cause of Action Inst., to Hon. Shaun L. S. Donovan, Dir., Office of Mgmt. & Budget, 

White House, and Melanie Ann Pustay, Dir., Office of Info. Policy, Dep’t of Justice (Aug. 10, 2016), available at 

http://coainst.org/2lej2GH. 
5 Alex Howard, A “release to one, release to all” policy for FOIA will serve the public interest, SUNLIGHT FOUND. 

(Dec. 23, 2016), http://bit.ly/2xaOxTw. 
6 WHITE HOUSE FACT SHEET, supra note 1. 
7 Id. 
8 Id. 
9 Id. 
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On December 9, 2016, OIP published a request for comment in the Federal Register, 

seeking input on its Release to All draft guidance.10  The comment period closed on December 

23, 2016.  President Obama’s January 1, 2017 deadline has come and gone; and, ten months 

later, neither OMB nor OIP has finalized the guidance.  OIP also has refused to respond to 

multiple requests for updates on its process of either finalizing or abandoning the policy. 

IV. Legal Authority 

Section 553(e) of the APA requires “[e]ach agency” to “give an interested person the 

right to petition for the issuance, amendment, or repeal of a rule.”11  Here, (1) OMB and OIP are 

“agencies” under the APA rulemaking provisions; (2) Petitioners are “interested person[s],” as 

described above; and, (3) OIP’s proposed guidance on Release to All qualifies as a “rule.” 

OMB and OIP are “agencies” within the meaning of the APA because they are 

independent authorities of the United States Government and are not otherwise excepted as, inter 

alia, a legislative, judicial, military, or non-federal entity.12  OMB and OIP, moreover, have 

“substantial independent authority in the exercise of specific functions,”13 which are described in 

the statutes and regulations that govern their responsibilities in federal information policy.14 

The issuance of guidance constitutes the issuance of a “rule” within the meaning of the 

APA because it is a “statement of general or particular applicability and future effect designed to 

implement, interpret, or prescribe law or policy.”15  Here, guidance to all executive departments 

and agencies would clarify “how agencies should implement the Release to All” policy.16 

V. Proposed Action 

Petitioners hereby petition OMB and OIP to finalize the draft guidance that OIP 

published and on which it accepted public comment.  In the alternative, if OMB and OIP find 

that Petitioners may not petition for the completion of ongoing rulemaking, Petitioners hereby 

petition the agencies to undertake an informal rulemaking, pursuant to the notice-and-comment 

regime in Section 553 of the APA, to formalize the Release to All policy. 

                                                        
10 Dep’t of Justice, Request for Public Comment on Draft “Release to One, Release to All” Presumption, 81 Fed. 

Reg. 89023 (Dec. 9, 2016); see Draft Mem. for the Heads of Departments and Agencies, “Release to One, Release to 

All” Presumption: Achieving Greater Transparency by Making More Information Available Online, from Office of 

Info. Policy, Dep’t of Justice [hereinafter Draft Guidance] (attached as Ex 1.). 
11 5 U.S.C. § 553(e). 
12 Id. § 551(1). 
13 Soucie v. David, 448 F.2d 1067, 1073 (D.C. Cir. 1971). 
14 See, e.g., 5 U.S.C. § 552(a)(4)(A)(i) (providing OMB “shall provide for a uniform schedule of [FOIA] fees for all 

agencies”); id. § 552(e)(5) (describing OMB’s role to consult with the Attorney General on annual FOIA reports); 

id. § 552(k)(2) (directing that OMB and OIP are members of the Chief FOIA Officers Council); id. § 552(k)(3) 

(providing that the director of OIP is a co-chair of the Chief FOIA Officers Council); 44 U.S.C. § 3504(a)(1)(A) 

(OMB shall “develop, coordinate and oversee the implementation of Federal information resources management 

policies, principles, standards, and guidelines[.]”); see also 28 C.F.R. § 0.24 (describing OIP’s responsibilities; 

identifying that “the functions vested in the Attorney General under 5 U.S.C. § 552(e)” have been delegated to OIP; 

and assigning the director of OIP the responsibility for “[d]eveloping, coordinating, and implementing policy with 

regard to the [FOIA], including publishing guidance and other material related to FOIA matters”). 
15 5 U.S.C. § 551(4). 
16 See Draft Guidance at 1. 
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Whether the agencies complete the existing process or undertake a new one, Petitioners 

seek a rule implementing guidance that is binding across all agencies and directs those agencies 

to publish FOIA productions on their website contemporaneously with releasing them to the 

requester.  Petitioners understand that a small delay between releasing the information to the 

requester and placing the production on the website may be appropriate to accommodate the 

concerns of journalists and others working to develop time-sensitive news stories.  Petitioners 

also understand the need for certain exceptions to the policy, such as the privacy interests 

implicated by first-person requests and the need to keep graphically inappropriate content off 

agencies’ websites.  Petitioners also understand the compliance issues attendant to Section 508 of 

the Rehabilitation Act.  None of these issues are insurmountable and none provide a reason to 

halt policy implementation without explanation.17   

Petitioners believe OIP’s pilot program and draft guidance, as informed and reasonably 

modified by the public comments OIP has already received, were good steps in the right 

direction to implementing the Release to All policy and that OIP should complete that process. 

VI. Conclusion 

Information that agencies prepare in response to a FOIA request is reviewed and 

processed so that is can be released publicly.  The Obama Administration understood that once 

an agency releases information to the FOIA requester it should go one step further and release it 

to the public as well.  It is disheartening that OIP’s process for finalizing this policy has ground 

to a halt, leaving Petitioners with no avenue to get answers to their questions other than this 

petition.  Accordingly, OMB and OIP should finalize the Release to All policy and insist that 

agencies begin to implement it and proactively disclose all FOIA productions to the public. 

Thank you for your attention to this matter.  If you have any questions about this petition, 

you may contact us at ahoward@sunlightfoundation.com or james.valvo@causeofaction.org. 

 

Sincerely, 

 

 

 

__________________________  __________________________ 

ALEX HOWARD    R. JAMES VALVO, III 

DEPUTY DIRECTOR    COUNSEL & SENIOR POLICY ADVISOR 

SUNLIGHT FOUNDATION   CAUSE OF ACTION INSTITUTE 

 

 

                                                        
17 See COA INST. and SUNLIGHT FOUND. comments, supra notes 4 & 5. 
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MEMORANDUM FOR THE HEADS OF DEPARTMENTS AND AGENCIES 

 

FROM:  DOJ, Office of Information Policy 

 

SUBJECT: “Release to One, Release to All” Presumption:  Achieving Greater 

Transparency by Making More Information Available Online 

 

 

July 4, 2016 marked the 50th anniversary of the signing of the Freedom of Information Act 

(FOIA).  Over the past eight years, agencies have processed more than 4.6 million FOIA 

requests, utilized technology to realize greater efficiencies in FOIA administration, and made 

countless documents available online.  In conjunction with the signing of the FOIA Improvement 

Act of 2016, the Administration announced additional steps to build on this record of success.  

One such step was to promote broader disclosure of records through a “release to one is release 

to all” presumption (“Release to All”).  Implementation of this presumption will mean that all 

citizens, not just those making a request, have access to information released under the FOIA.  

While the FOIA Improvement Act of 2016 contains a provision requiring agencies to post FOIA-

processed records once they have been requested three or more times, this policy takes that 

concept further and directs agencies to post such records after the first request.   

 

This guidance outlines how agencies should implement the “Release to All” presumption.   

 

Background 

 

The fundamental purpose of the FOIA is to “ensure an informed citizenry” through disclosure of 

agency records.1  In a FOIA Memorandum published in 2009,2 the President directed the heads 

of all federal executive Departments and Agencies to administer the FOIA with a “clear 

presumption:  In the face of doubt, openness prevails.”  The President called on agencies to 

utilize modern technology to inform citizens about what is known and done by their government 

and to “take affirmative steps to make information public.”  Likewise, Department of Justice 

FOIA Guidelines3 published in 2009 stressed the importance of proactive disclosures and the 

DOJ Office of Information Policy (OIP) issued guidance on proactive disclosures in 2015.4  

When agencies make proactive disclosures, they are enhancing openness by ensuring that 

information about the operations and activities of the government is readily and efficiently made 

available to all.  Every year agencies post a wide variety of records online, ranging from data on 

energy resources and food safety to records on procurements, grants, and historical reviews. 

                                                 
1 NLRB v. Robbins Tire & Rubber Co., 437 U.S. 214, 242 (1978). 
2 Freedom of Information Act: Memorandum for the Heads of Executive Departments and Agencies, 74 Fed. Reg. 
4683 (Jan. 21, 2009). 
3 Attorney General’s Memorandum for Heads of Executive Departments and Agencies Concerning the Freedom of 
Information Act, 74 Fed. Reg. 51,879 (Oct. 8, 2009). 
4 Proactive Disclosure of Non-Exempt Agency Information: Making Information Available Without the Need to File 
a FOIA Request, Office of Info. Policy (Mar. 16, 2015), http://www.justice.gov/oip/oip-guidance-5. 

https://www.justice.gov/sites/default/files/oip/legacy/2014/07/23/presidential-foia.pdf
https://www.justice.gov/ag/foia-memo-march2009.pdf
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One distinct category of records that all agencies possess is records that have been requested by 

individual FOIA requesters.  In July 2015, DOJ launched a six-month pilot program with seven 

volunteer Federal agencies to assess the viability of adopting a proactive disclosure policy where 

FOIA-processed records are posted online so that they are available to the public.  Over the 

course of the pilot, DOJ worked with the participating agencies to capture metrics on the time 

and resources associated with implementing such a policy.  In particular, since the technical 

process of posting records is not usually a function performed by a FOIA Office, and because 

there are various steps that need to be taken to prepare documents for posting so that they are 

accessible to those with disabilities, the pilot attempted to capture the impact of those additional 

steps on agencies.  At the conclusion of the pilot, DOJ made a number of findings, including the 

need for flexibility in such a policy and the importance of agencies establishing a plan to 

accommodate the time and resources needed to handle the mechanics of posting increased 

volumes of records.  Significantly, during the course of the pilot some of the participating 

agencies found that by adopting the policy they reaped additional benefits, such as greater 

awareness of what was being posted by their agency and improved workflows and coordination 

between offices.  Further details about the pilot are included in the Appendix. 

 

Taking the lessons learned from the pilot, adopting a “Release to All” presumption across the 

government will build on the efforts over the past eight years to increase transparency.   

 

Guidance on applying the “Release to All” Presumption to Records Released Under the 

FOIA  

 

All records processed for release under the FOIA, subject to the exclusion and any applicable 

exemptions as outlined below, should be posted online so that they are available not just to the 

individual requester, but to the public at large.    

 

This document outlines guidance for posting such records.  Further guidance will be issued at a 

later date to ensure that records posted are easily retrievable by the public through a consolidated 

online request portal currently under development, as directed by the FOIA Improvement Act. 

 

Exclusion and Exceptions to Posting Requirement 

 

A.  Exclusion of First-Party & Analogous Requests 

 

Agencies should only post records that they otherwise would release to any member of the public 

upon request.  When individuals seek access to information about themselves, or authorize 

someone else to have access to their information, the records containing that information 

typically would not be provided to any other member of the public due to the individual’s 

privacy interest in the records.  As a result, those records would not fall within the “Release to 

All” presumption and should not be posted. 
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Similarly, if a business seeks access to its own records and those records would otherwise be 

exempt from release to another requester, they would not fall within the presumption and should 

not be posted.       

 

B. “Good Cause” Exceptions to Posting 

 

Agencies may process under the FOIA particular records, or types of records, that they determine 

are either not feasible to post, or are not appropriate to post.  For example, agencies may process 

records that are particularly time-consuming or otherwise technically difficult to post online, 

such as electronically fillable forms.  They may also process particular records that, while 

technically releasable to a FOIA requester, are not appropriate for posting online, such as graphic 

videos of an automobile accident or records that raise scientific integrity risks.  Agencies may 

process records containing information that if publicly posted could increase risks to individual 

privacy, such as the risk that de-identified data could be re-identified when combined with other 

publicly available information, exposing individuals to harms such as identity theft, reputational 

harm, embarrassment, financial loss, and risk to personal safety.  Law enforcement agencies 

might process records for which there is an unacceptable foreseeable risk of harm to law 

enforcement or national security interests through mosaic compilation of publicly posted 

information.   

 

Agencies’ Chief FOIA Officers may, for good cause, such as those described above, determine 

to exempt particular documents or document categories from the requirement to post online.  

Agencies should include a notice on their FOIA webpage describing the types of exceptions 

taken.   

 

C. Posting Descriptions of Released Records as an Alternative to Posting Records Online   
 

In the event an agency determines that the volume of released records, or the age or nature of the 

records themselves, makes contemporaneous posting of all FOIA-processed records 

impracticable at this time, the agency may instead briefly describe the processed records and post 

the list of brief descriptions online where they would otherwise post the released records.  These 

descriptions should be of sufficient detail to describe the general nature and content of the 

records.  The descriptions should be accompanied by a notice to the public that if any party is 

interested in obtaining a copy of the records, the records will be promptly provided.  The agency 

shall provide for a method for easily obtaining these already processed records by interested 

parties.  Further guidance will be issued on how to create these descriptions of documents, and 

where and in what format they should be posted, to ensure they will also be readily available to 

the public through the consolidated online request portal described above.       

 

As discussed below, agencies should work toward steadily increasing the number of requests in 

which the records themselves are posted online as opposed to this alternative. 

 

Section 508  
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Section 508 of the Rehabilitation Act requires agencies to provide individuals with disabilities 

access to electronic information and data comparable to those without disabilities.  Documents 

posted online in accordance with the “Release to All” presumption should be posted in 

compliance with Section 508 of the Rehabilitation Act.   

 

Timing of Postings  

 

[NOTE: This draft guidance includes two potential options for the timing of posting 

documents released under FOIA to a requester.  The authors seek comment from the public 

on these two options, or other potential approaches.]5 

 

Option 1: 

 

Agencies should post documents online as soon as administratively feasible following a release 

to a requester. 

 

Option 2:   

 

Agencies should post documents online as soon as administratively feasible, but only after a 

delay of five working days following release to a requester, to allow requesters a brief period of 

time with exclusive access to the requested records.  

 

Effective Date and Timing for Implementation 

 

The “Release to All” presumption will apply to FOIA requests received after TBD.   

 

To the extent administratively feasible, agencies should begin to implement the “Release to All” 

presumption as soon as possible after TBD, with implementation complete by TBD.  

Recognizing that application of this policy will require changes to administrative procedures, 

however, agencies may employ a phased implementation of the “Release to All” presumption.  

Full implementation of the policy means that an agency is posting 100% of their FOIA processed 

records online that are not subject to one of the exceptions outlined herein.   

                                                 
5 During the course of the pilot and at presentations made to the Chief FOIA Officers Council, some journalists 
expressed a desire for agencies to first release records to the requester and only thereafter post the records 
following a built-in delay.  Arguments for providing for such a delay include advancing the causes of investigative 
journalism, which relies on building a record of information through FOIA, and ensuring that requesters that go 
through the process of obtaining information under FOIA have first right of access to that information.  Arguments 
against such a delay period before public posting include the overall goals of transparency to the public, and the 
underlying purpose of FOIA and the benefits of a more informed society.  In addition, a delay would be 
operationally challenging to administer.  For example, agencies would need to create new procedures to build in a 
required delay, adding steps to the administrative process and encumbering workflows, which could negatively 
impact FOIA administration.  Authors are requesting views from the public on this question. 
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For those agencies unable to fully implement the “Release to All” presumption by TBD, 

agencies should post a target schedule for implementation on their websites that sets clear 

milestones for implementation.  The schedule may utilize the available alternative of posting 

descriptions of the released documents in lieu of posting all the records themselves provided:  1) 

the agency commits to fully posting at least some portion of their eligible FOIA-processed 

records by March 31, 2017, and 2) the agency commits to steady increases over time in the 

numbers of the records posted.   

 

All agencies should ensure that, by TBD, they are either posting all eligible FOIA-processed 

records online, or posting descriptions of all of the documents released.     

 

DOJ will establish reporting mechanisms for agencies to use to report on agency progress in 

meeting these milestones. 

 

 

This memorandum is not intended to, and does not, create any right or benefit, substantive or 

procedural, enforceable at law or equity by any party against the United States, its departments, 

agencies, instrumentalities or entities, its officers, employees, agents, or any other person. 

 

Agencies may contact DOJ at 202-514-3642, or by emailing DOJ.OIP.FOIA@usdoj.gov, if they 

have any questions concerning implementation of this policy.   
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Appendix I:  The Department of Justice “Release to All” Pilot 

 

In July 2015, the Department of Justice launched a six-month pilot program with seven volunteer 

Federal agencies to assess the viability of releasing FOIA-processed records to the public by 

having the agency itself post them online.  First-party requests were not included in this pilot. 

Such records are not generally released to anyone other than the requester because to do so 

would invade the requester’s privacy.  As a result, those records are not appropriate for posting 

and were excluded from the pilot.   

 

Over the course of the pilot, the Department of Justice worked with the participating agencies to 

capture metrics on the time and resources associated with implementing such a policy.  In 

particular, since the technical process of posting records is not usually a function performed by a 

FOIA Office, and because there are various steps that need to be taken to prepare documents for 

posting so that they are accessible to those with disabilities, in accordance with Section 508 of 

the Rehabilitation Act, the pilot attempted to capture the impact of those additional steps on 

agencies.6  Specifically, the pilot sought to answer many important questions including:  the time 

and costs associated with implementing such a policy both for FOIA offices and for agency IT 

offices, any impacts on outside stakeholders, and whether exceptions to such a policy would be 

needed. 

 

The agencies that participated in the pilot were the Office of the Director of National 

Intelligence, the Millennium Challenge Corporation, the Environmental Protection Agency, and 

components or offices of the Departments of Defense, Homeland Security and Justice, and the 

National Archives and Records Administration.  Throughout the pilot, the Department of Justice 

collected metrics, provided guidance, answered questions from the participating agencies, and 

solicited feedback from the public.  All of the information collected from agencies and received 

from the public was incorporated into the Department’s final assessment of the pilot. 

                                                 
6 The technical requirements set forth in Section 508 of the Rehabilitation Act are complex and 

detailed, but essentially require that individuals with disabilities have access to and use of information 
and data that is comparable to the access available to others, unless certain exceptions apply.  An 
accessible information technology system is one that can be operated in a variety of ways and does not 
rely on a single sense or ability of the user.  For example, a system that provides output only in visual 
format may not be accessible to people with visual impairments.  Agency websites are made accessible by, 
for example, adding words to represent any non-text elements, ensuring that when information is 
conveyed by color it is also available without color, and identifying row and column headers for data 
tables, among other requirements.  While each agency is responsible for ensuring its own compliance with 
Section 508, there are a few key agencies and offices that are responsible for standards, guidance, policy, 
and training.  The U.S. Access Board develops and maintains accessibility requirements and provides 
technical assistance and training on the standards.  GSA has been charged with the task of educating 
federal employees and building the infrastructure necessary to support Section 508 implementation.  
They operate http://www.section508.gov/ which serves as a resource for the both federal agencies and 
the public.  Section 508 also requires the Department of Justice to report to the Congress and the 
President on the federal government's progress in complying with this law.  The Department issued a 
report in September 2012.  http://www.ada.gov/508/508_Report.htm 
 

https://www.justice.gov/oip/reports/proactive_disclosure_pilot_assessment/download
http://www.section508.gov/
http://www.ada.gov/508/508_Report.htm
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Assessment of the “Release to All” Pilot 

 

After the pilot concluded, the Department of Justice made the following findings in its 

assessment of the pilot: 

 

 Finding 1:  Leadership 

 

Leadership “buy-in” and support is essential to success.  Leadership support is also helpful in 

facilitating the type of collaboration and work-flow alterations often required to implement this 

policy.  In particular, if an agency needs to establish or enhance the links between different parts 

of the agency, in particular between the FOIA office and the IT/Web Team office, or to prioritize 

resources devoted to posting records, leadership support becomes incredibly important. 

 

 Finding 2:  Plan to Address Compliance with Section 508 of the Rehabilitation Act   

  

Section 508 of the Rehabilitation Act requires agencies to take certain steps to ensure that posted 

material is accessible to all members of the public, including those with disabilities.  Because the 

very essence of the “Release to All” policy is increased posting of documents on agency 

websites, each agency must have a plan to address the time and resources needed to prepare 

those documents for posting in accordance with Section 508.  There are several aspects that must 

be considered:  identifying the office within the agency that will be responsible for preparing 

documents for posting in compliance with Section 508; assessing the volume of material that will 

need to be posted; and identifying the tools that will be used to do so.   

 

All federal agencies subject to the FOIA were asked in their 2016 Chief FOIA Officer Reports 

whether or not any of their FOIA professionals were involved with preparing documents to be 

posted in compliance with Section 508 of the Rehabilitation Act.  The time it takes to make a 

document compliant varies widely by agencies.  Of the 100 agencies subject to the FOIA, 24 

reported at least some involvement of their FOIA professionals in making sure documents are 

compliant with Section 508.  The type and scope of the involvement by these FOIA offices 

varied widely between agencies, ranging from answering questions and acting as an intermediary 

for the Web or IT staff to being fully responsible for preparing documents for posting in 

accordance with Section 508.   

 

 Finding 3:  Exceptions and Flexibility 

 

There is a need to remain flexible in implementing this policy.  In addition to excluding first-

party requests (where someone asks for records on themselves), the pilot demonstrated that 

agencies will encounter other examples of records that are very difficult and time-consuming to 

post, or which are inappropriate for posting for other reasons.   

 

 Finding 4:  FOIA Demand  

 

https://www.justice.gov/oip/reports/proactive_disclosure_pilot_assessment/download
https://www.justice.gov/oip/chief-foia-officer-reports-2016
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The metrics collected during the pilot told us very little about whether or not there was an 

increase or decrease in FOIA demand as a result of participating in this pilot.  There are many 

variables that can and do impact the number of FOIA requests received.   

 

 Finding 5:  Inherent Value in Making Records Available to All 

 

While the metrics collected during the pilot did not reveal whether the postings resulted in 

greater numbers of people viewing the posted FOIA releases, there is an inherent value to 

making this information available to the public.  If even one requester can find what he or she is 

looking for by reviewing the records already processed for release to someone else, that would 

be one less FOIA request that needs to be made and one less FOIA request that an agency needs 

to receive.  While it may take time for more individuals to realize the advantages of ready access 

to FOIA releases, the fact that they are available to everyone in and of itself is important.   

 

Additionally, there are some anecdotal parallels that can be drawn from previous open data 

initiatives.  Initially, it was unclear what individuals would use open data, how much it would be 

used, and whether or not the investment to execute open data policies would be balanced by how 

many people used and benefited from it.  Open data has become extremely important in the open 

government space and over time the demand and usage of that data has increased.  It is a 

reasonable assumption that the same could be true in the FOIA context.  

 

 Finding 6:  Outside Stakeholder Concerns 

 

With the exception of journalists, there were no other reported issues from stakeholders as a 

result of the pilot.  Journalists had mixed reactions, with some advocating for a reasonable delay 

prior to the posting of records to preserve their ability to be the first to report on a given topic, 

while others disagreed with building in such a delay.   

 

 Finding 7:  Additional Benefits 

 

During the course of the pilot, some of the participating agencies experienced additional benefits 

outside of those originally contemplated by the pilot.  For example, the need to coordinate and 

collaborate with other offices improved or participants created new working relationships that 

will be beneficial in other contexts.  Altering work-flows created efficiencies for some agencies 

who participated.  Most of the participants also became more aware of how much and what is 

posted at their agencies and identified improvements for presenting that material on their 

websites. 

 

 

 


