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CERTIFICATE AS TO PARTIES, RULINGS AND RELATED CASES

A. Parties and Amici

Because the rulings under review involve an informal agency rulemaking,
there were no parties, intervenors or amici before the agency. The parties,
intervenors and amici in this Court are:

American Public Gas Association (Petitioner)

United States Department of Energy (Respondent)
Air-Conditioning, Heating and Refrigeration Institute (Intervenor)
Air Conditioning Contractors of America (Intervenor)

Alliance to Save Energy (Intervenor)

American Council for an Energy-Efficient Economy (Intervenor)
City of New York (Intervenor)

Consumer Federation of America (Intervenor)

Heating, Air-Conditioning & Refrigeration Distributors International
(Intervenor)

Massachusetts Union of Public Housing Tenants (Intervenor)
Natural Resources Defense Council (Intervenor)

Commonwealth of Massachusetts (Amicus Curiae)

California Energy Commission (Amicus Curiae)

State of New York (Amicus Curiae)

Rule 26.1 Corporate Disclosure Statement: The American Public Gas
Association (APGA) is a non-profit, non-stock corporation organized and
existing under the laws of Commonwealth of Virginia, and has its principal
place of business at 201 Massachusetts Avenue, N.E., Ste. C-4, Washington,
D.C. 20002. APGA is the national, non-profit association of publicly-owned
natural gas distribution systems, with some 700 members in 36 states. APGA

promotes and advances the interests of publicly-owned natural gas distribution
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systems, including municipal gas distribution systems, public utility districts,

county districts, and other public agencies that have natural gas distribution

facilities. APGA is a trade association within the meaning of Circuit Rule

26.1(b) and thus is exempt from the requirement to list the names of its members

that have issued shares or debt securities to the public.

B. Rulings Under Review

1. Energy Conservation Program: Energy Conservation Standards for
Residential Furnaces and Residential Central Air Conditioners and
Heat Pumps, Direct Final Rule, 76 Fed. Reg. 37,408 (Jun. 27, 2011)
(to be codified at 10 C.F.R. pt. 430) (JA-357-JA-497); and

2. Energy Conservation Program: Energy Conservation Standards for
Residential Furnaces and Residential Central Air Conditioners and
Heat Pumps, Notice of Effective Date and Compliance Dates for
Direct Final Rule, 76 Fed. Reg. 67,037 (Oct. 31, 2011) (to be
codified at 10 C.F.R. pt. 430) (JA-993-JA-1007).

C. Related Cases

The case on review was not previously before this Court or any other court.

Petitioner’s counsel is not aware of any other related cases currently pending in

this Court or any other court. By way of background, the United States

Department of Energy agreed to complete a final rule to consider amendments to

the energy conservation standards for residential furnaces pursuant to a

voluntary remand of a case that was before the United States Court of Appeals

for the Second Circuit, State of New York et al. v. Dept. of Energy et al., 08—

0311-ag(L); 08-0312-ag(con) (2d Cir. 2008). See JA-364.
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Respectfully submitted,

/s/ William T. Miller
William T. Miller
Randolph Lee Elliott
Jeffrey K. Janicke

Miller, Balis & O’Neil, P.C.
Twelfth Floor

1015 Fifteenth Street, N.W.
Washington, DC 20005
(202) 296-2960

(202) 296-0166 (fax)
wmiller@mbolaw.com

Attorneys for American Public Gas
Association

January 13, 2014
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JURISDICTION

The Department of Energy (DOE) had jurisdiction to prescribe an
efficiency standard for residential gas furnaces by rulemaking under section
325(p) of the Energy Policy and Conservation Act of 1975, as amended
(EPCA), 42 U.S.C. §6295(p).

This Court has jurisdiction to review DOE’s action under EPCA 8336, 42
U.S.C. 86306(b). The American Public Gas Association (APGA), which has its
principal place of business in the District of Columbia, filed a petition for
review on December 23, 2011, within 60 days of DOE’s Notice of October 24,
2011, declining to withdraw and setting the effective date for a direct final rule
prescribing the contested furnace standard.

ISSUES PRESENTED FOR REVIEW

1. Whether the Court should approve a joint motion of APGA and
DOE, agreed upon in appellate mediation, to vacate the part of the direct final
rule containing the contested furnace standard and remand for timely further
rulemaking.
2. Whether DOE’s use of a direct final rule to prescribe a furnace
standard that was contested on the merits by multiple relevant parties contravened

EPCA §325(p)(4).
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3. Whether the contested furnace standard was supported by substantial
evidence, where DOE’s cost-savings projections were materially inflated by
multiple erroneous inputs in its predictive models.

4, Whether the contested furnace standard was arbitrary and capricious
because DOE (a) relied on a technical support document that was not transparent
to skilled analysts, much less the general public; (b) revised its supporting cost-
savings analysis without explanation after the statutory comment period; and (c)
declined to evaluate the potential for fuel switching.

5. Whether DOE, by adopting a contested efficiency standard for
residential gas furnaces in the northern region of the nation that can only be met
by Category IV (condensing) furnaces, violated EPCA 8325(0)(4) by banning
Category | (non-condensing) furnaces in the northern region.

STATUTES AND REGULATIONS
The relevant portions of EPCA 88325 and 336, 42 U.S.C. 886295 & 6306,

and of 10 C.F.R. Part 430 are set forth in Addendum A.

STATEMENT OF THE CASE

EPCA 8325(p) allows the DOE Secretary to prescribe new or amended
energy-efficiency standards by notice-and-comment rulemaking. In limited
circumstances, the Secretary may act by direct final rule: “[o]n receipt of a

statement that is submitted jointly by interested persons that are fairly
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representative of relevant points of view (including representatives of
manufacturers of covered products, States, and efficiency advocates), as
determined by the Secretary, and contains recommendations with respect to an
energy ... conservation standard” — provided the recommended standard accords
with the statute’s substantive requirements. 42 U.S.C. 86295(p)(4)(A). Butin
such cases the Secretary “shall withdraw the direct final rule if (1) the Secretary
receives 1 or more adverse public comments relating to the direct final rule” and
“(I1) based on the rulemaking record relating to the direct final rule, the Secretary
determines that such adverse public comments ... may provide a reasonable basis
for withdrawing the direct final rule ....” 42 U.S.C. 86295(p)(4)(C)(i).

On June 27, 2011, DOE issued a direct final rule (the DFR) prescribing
energy-efficiency standards for various products, including non-weatherized
residential gas furnaces in a 30-state northern region of the nation (JA-357). As
required by the statute, 42 U.S.C. 86295(p)(4)(B), DOE provided interested
parties 110 days to file comments on the DFR, following which it had 10 days to
decide whether to withdraw the DFR and proceed by notice-and-comment
rulemaking (JA-364).

DOE received over 30 comments from multiple relevant industry sectors,
including energy suppliers, distributors, contractors, and consumers, opposing the

new furnace standard in the DFR on substantive and procedural grounds.
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In its Notice of October 24, 2011, DOE nevertheless determined that these
comments “do not provide a reasonable basis for withdrawing the direct final
rule,” which would become effective the next day, with compliance required on
May 1, 2013 (JA-993). (The May 1, 2013 compliance date was stayed by order
of this Court issued May 1, 2013.)

APGA petitioned for review. After the filing of briefs, the parties engaged
in mediation. As a result, DOE and APGA reached a settlement agreement that
resolves the issues raised by APGA on appeal. On January 11, 2013, DOE and
APGA filed a Joint Motion requesting that the Court vacate the orders under
review as they relate to the energy conservation standard for non-weatherized gas
furnaces and remand to DOE for notice-and-comment rulemaking under the
EPCA. By orders issued May 1, 2013, and August 19, 2013, the Court ordered
that this case be re-briefed to include, along with the merits, the Joint Motion and
a motion by intervenor Heating, Air-Conditioning & Refrigeration Distributors
International (HARDI) to substitute as petitioner if the Joint Motion were granted.

A. The Direct Final Rule Process

The DFR’s furnace standard followed the recommendations of a joint
statement submitted by a group consisting primarily of manufacturers of heating
and cooling products and energy-efficiency advocates, which DOE called a

“consensus agreement” (JA-371; see JA-22-JA-52). Thirty-two of the 37
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comments DOE received on the furnace standard—from various industry sectors,
including energy suppliers, distributors, contractors, consumers, and small
business owners—opposed the standard. These comments challenged DOE’s use
of a direct final rule, maintained that the standard unlawfully banned non-
condensing furnaces, and cited numerous errors in DOE’s supporting rationale,
including a flawed economic analysis, a non-transparent Technical Support
Document, and DOE’s failure to account for the prospect of fuel switching
resulting from the amended furnace standard.

Seven days after the comment deadline, DOE issued the Notice, which
repeated its DFR finding that the “consensus agreement” containing the furnace

standard “was made and submitted by interested persons fairly representative of

! UGI Corporation, JA-547-JA-562; Philadelphia Gas Works, JA-569-JA-570;
APGA, JA-571-JA-664; Alexandra Redman, JA-563-JA-568; City Utilities of
Springfield, MO, JA-540-JA-541; AGA, JA-667-JA-816; National Fuel Gas
Distribution Corporation, JA-817; Metropolitan Utilities District, JA-818-JA-820;
AGL Resources, JA-821-JA-831; Nicor Gas Company, JA-833; CenterPoint
Energy, JA-834-JA-843; Piedmont Natural Gas Company, JA-844; Consolidated
Edison Company of New York, JA-845; Kailee Tkacz, JA-846-JA-850; Cory
Eucalitto, JA-851-JA-854; Heating, Airconditioning & Refrigeration Distributors
International, JA-855-JA-861; Scott Drenkard, David S. Logan, JA-862-JA-865;
Jason Farrell, JA-866-JA-870; Northwest Natural Gas Company, JA-871; Laclede
Gas Company, JA-872-JA-889; Questar Gas Company, JA-928; National
Propane Gas Association, JA-929-JA-932; Air Conditioning Contractors of
America, JA-933-JA-938; Atmos Energy Corporation, JA-939; Alabama Gas
Corporation, JA-940; Senators Chambliss and Landrieu, JA-941-JA-942;
Comments of Sam Patterson, JA-520-JA-528; Garrett Ballengee, Grant Kidwell,
JA-529-JA-533; City of Chanute, KS, JA-534-JA-535; Cara Sullivan, JA-542-JA-
546; Banner Property Management, JA-1011; and E&A Heating and Air, JA-
1012.
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relevant points of view” (JA-994) and stated further that “the adverse comments
received in response to the direct final rule do not provide a reasonable basis for
withdrawing the direct final rule.” (JA-993.)

B. The Impact of the DFR’s Efficiency Standard on Category |
Furnaces

The DFR prescribes an annual fuel utilization efficiency (AFUE) of 90%
for residential gas furnaces in the northern region of the nation, superseding the
80% nationwide standard set in 2007, which remains in effect elsewhere in the
nation (JA-359, JA-366). The two main residential furnace designs in the United
States are the non-condensing (or Category I) furnace and the condensing (or
Category 1V) furnace (JA-288). One of the principal objections to the DFR was
that the 90% standard would ban non-condensing (Category 1) furnaces in the
northern region in violation of EPCA 8325(0)(4), since only condensing
(Category 1V) furnaces can meet that standard.?

A Category | furnace venting system is not pressurized and uses either a
masonry chimney or a metal vent, which can be used as a “common vent” with a
gas water heater, ® as reflected in the illustration below. The majority of Category
| furnace installations in the northern region are vented in common with gas water

heaters (JA-295, Table 8-B-2.6).

2 E.g., JA-671-JA-676; DOE does not dispute this fact.
3 JA-288-JA-305: JA-671; JA-997 n.3.



USCA Case #11-1485  Document #1474885 Filed: 01/13/2014  Page 16 of 121

e— Chimngy or gas vent

|l

.

By contrast, a Category IV furnace venting system uses positive pressure
(supplied by a blower) and a plastic (PVC) vent that is typically installed
horizontally (where possible). But whether vented horizontally or vertically, a
Category IV furnace requires pressurized gas-tight venting, separate venting for
any companion gas appliances, and a condensate drain to the outside,* as

illustrated by the diagram below.

* See note 3, supra; JA-307-JA-308.
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A Category | gas furnace cannot be replaced with a Category 1V gas
furnace without addressing, at significant cost, these venting and condensate-
disposal issues.” To replace a Category | furnace with a Category IV furnace, a
dedicated, positive-pressure gas-tight vent must be installed, preferably

horizontally through a side-wall (which is often impossible in row houses,

° E.g., JA-671-JA-673.
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townhouses and multi-family dwellings®) or vertically through the chimney or gas
vent, which is even more expensive.” Category 1V furnaces cannot be directly
vented into chimneys because the condensate can freeze and expand, damaging
the chimney or chimney-liner, or can leave acid that erodes the chimney mortar.®
A Category IV furnace also requires a blower to push the exhaust gas out the
furnace vent, a drain to the outside of the house for the furnace condensate, and a
separate vent to be installed for the water heater to meet code.’

The record shows that the likely cost to perform this Category 1V
replacement installation where there is common venting with a water heater
(which is the case in the majority of northern region households™) is in the
neighborhood of $1500-$2200 (in addition to the increased purchase price of the
Category IV furnace, which is just in excess of $200)."* DOE, which concedes
that “[f]or furnaces, a large cost increase is evident between non-condensing

[Category 1] and condensing [Category V] efficiency levels due to the

° E.g., JA-936-JA-937; JA-549, JA-552-JA-553; JA-569-JA-570; JA-819; JA-
829; JA-837; JA-928; JA-673.

" See note 6, supra; see also JA-300-JA-305.

8 JA-671; see JA-295.

¥ JA-321.

1 JA-295, Table 8-B.2.6.

1 JA-673, JA-682-JA-684; JA-876; JA-166, Table 8.2.29; see JA-537.

9



USCA Case #11-1485  Document #1474885 Filed: 01/13/2014  Page 19 of 121

12 contends that its estimated

requirement for a secondary heat exchanger,
“average” incremental cost of $1,596 is reasonable as it is close to the lower end
of AGA’s estimate (JA-1001)."

EPCA 8325(0)(4) prohibits banning generally available features of a
covered product type or class. Comments pointed out that DOE had recently
determined that venting characteristics and installation costs of covered products
justify the establishment of separate standards (JA-672).

In the Notice, DOE did not contest the essential facts recited above or that
the DFR’s standard would ban Category | furnaces in the northern region.
Rather, DOE determined that there was no need to prescribe a separate standard
for Category I furnaces, because both types of furnaces are capable of providing
the “same heating function.” (JA-997.) DOE did not disagree that Category 1V
furnaces are more expensive to install due to venting requirements but concluded
that this is “an economic impact on consumers that must be considered in the

rulemaking’s cost-benefit analysis.” (JA-998.) DOE declined to address its own

precedents to the contrary on this issue. (1d.)

12 JA-401; see JA-422.

13 Commenters found the DOE estimated costs to be low based on their own
experience (e.g., JA-556-JA-557).

10
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C. The Transparency of the Technical Support Document

DOE used a computer model to calculate a life-cycle cost (LCC)* and
payback period (PBP)™ as the basis for the economic analysis to support the
DFR’s furnace standard (e.g., JA-419). DOE’s computer model incorporated
Oracle Corporation’s “Crystal Ball (a commercially-available software
program),” which “relies on a Monte Carlo simulation to incorporate uncertainty
and variability into the analysis.” (1d.) DOE claimed in the DFR that the
“[d]etails of the LCC spreadsheet model, and all of the inputs to the LCC and
PBP analyses,” were in its Technical Support Document (TSD). (1d.)

APGA and the American Gas Association (AGA) retained the Gas
Technology Institute (GTI) to analyze the TSD. GTI’s report (GTI Report, JA-
590-JA-664) was appended to and incorporated in the comments of APGA.

GTI reported that the DOE spreadsheet used a version of Crystal Ball that
was unavailable to the public. Using the public version, GT1 was unable even to
run the DOE spreadsheet, much less conduct any alternative analyses (JA-600).
Oracle acknowledged that the DOE spreadsheet was not compatible with the

current public version of Crystal Ball but provided GTI an archival non-public

1 “The LCC is the total consumer expense over the expected life of a product,
consisting of purchase and installation costs plus operating costs (expenses for
energy use, maintenance, and repair).” (JA-419.)

> “The PBP is the estimated amount of time (in years) it takes consumers to
recover the increased purchase cost (including installation) of a more efficient
product through lower operating costs.” (Id.)

11
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version compatible with the DOE spreadsheet and a modified spreadsheet that ran
successfully for certain purposes using the public version (id.).

Based on examination of the DOE spreadsheet and the TSD over a two-
month period, GTI was ultimately able to run analyses of the effect on DOE’s
results of correcting certain discrete inputs (namely, energy price forecasts,
marginal prices, reasonable furnace prices, and expected equipment life) (JA-
601). But GTI’s efforts to run analyses of installation costs produced anomalous
results that could not be tracked or explained without examination of program
inputs and results (id. and Table 3; see JA-637-JA-639).

APGA on September 12, 2011, sent a letter to DOE explaining these issues
and requesting more time to conduct its analysis and submit comments (JA-660-
JA-663; see NPGA request, JA-514-JA-515). DOE responded by letter of
September 20, 2011, denying the request on the ground that “DOE lacks authority
to extend this statutory deadline” for comments on the DFR (JA-664 (citing
EPCA 8325(p)(4)(C))).

On October 7, 2011, APGA submitted a data request that DOE “run and
share the suite of scenarios,” pointing out that “it is critical that input fields
modified to run these cases are identified and documented so that APGA can
complete a full review of how the modified input cases were run.” (JA-536.)

APGA again requested additional time to submit comments (JA-538).

12
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APGA submitted its comments on the DFR on October 13, 2011. The next
day, Friday, October 14, DOE responded to APGA’s data request by posting a
spreadsheet analysis, without the requested input files and without extending the
comment deadline of October 17.*°

Time limitations notwithstanding, APGA submitted a Supplemental Report
by GTI on October 17 analyzing the October 14 spreadsheet to the extent time
and the absence of input files permitted (JA-890-JA-897). GTI observed
significant discrepancies between the baseline 2009 residential “average” gas
prices used in DOE’s analyses versus GTI’s analyses (JA-892-JA-894 and Table
1), and noted that “DOE posted the output files with scenario descriptions on the
website in an Excel spreadsheet, but did not post the input spreadsheet files” and
thus “[s]ince DOE did not provide the input spreadsheet files on their docket
website, GTI analysts were not able to determine the exact sources of the changes
and resulting discrepancies between the GTI Crystal Ball runs and the DOE Case
#1 run.” (JA-892.)

When DOE informed APGA by email on October 14 that the spreadsheet
response to the APGA data request was available, it directed APGA to the
following web address:

http://www1.eere.energy.gov/buildings/appliance_standards/residential/residentia

16 JA-832.
13



USCA Case #11-1485  Document #1474885 Filed: 01/13/2014  Page 23 of 121

| furnaces_cac_hp_direct_final_rule.html. At that web address, under the
heading of “APGA Life-Cycle Cost Scenarios” was posted an Excel spreadsheet
entitled “APGA Scenario Analysis Spreadsheet.” APGA’s supplemental
comments of October 17 addressed this spreadsheet (JA-890-JA-897). DOE’s
Notice of October 24 declining to withdraw the DFR stated that DOE had posted
documentation of its “sensitivity analysis” at this web address. (JA-1003 at note
21.) But by October 24, the document with the same title (“APGA Scenario
Analysis Spreadsheet”) at this same web address (JA-943-JA-992) was not the
spreadsheet that DOE posted there on October 14. On October 21, after the
comment period and unbeknownst to APGA (and presumably the other parties
challenging the DFR), DOE posted a revised spreadsheet on its web site in lieu of
the October 14 spreadsheet.”” DOE posted this revised spreadsheet without
explanation or even notice to the parties or public.®

In the October 24 Notice declining to withdraw the DFR, DOE stated

(incorrectly) that it “has made its [DFR] spreadsheet model publicly available on

" This fact came to light one week before petitioner’s original initial brief was
filed. DOE counsel informed APGA counsel by email of May 7, 2012, in
response to an inquiry about the record status of the October 14 spreadsheet, that
(quoting DOE) “There was a version of the document which was dated 10-13 and
posted possibly on 10-14, but it was later revised in response to APGA comment
and the version that is now under 10-21 is the revised version.”

¥ This document was later removed from this site and can now be found at
http://www.regulations.gov/#!documentDetail;D=EERE-2011-BT-STD-0011-
0061.
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its Web site and no commenter — including AGA and APGA - has questioned the
methodology underlying the spreadsheet model (as opposed to the data used in
the model).” (JA-997.) DOE further stated that while it did not have sufficient
information to replicate the GTI analyses, having never asked for that
information, it “re-ran its model using the data and assumptions provided by those
organizations in their comments.” (Id.) This model re-run (which in fact does not
mimic the data and assumptions provided by APGA/AGA in their comments™) is
the revised spreadsheet that DOE now admits was posted on October 21 without
the requested input files and which DOE now maintains justifies the DFR furnace
standard (JA-1004). The Notice was silent regarding the substitution of the
October 21 spreadsheet for the October 14 spreadsheet.

D. The Economic Analysis Supporting the Furnace Standard

DOE acknowledges that EPCA requires that an efficiency standard must be
“economically justified” (EPCA 8325(0)(2)(A) and (B)) (e.g., JA-364). In the
DFR, DOE relied primarily on the LCC and PBP analysis (e.g., JA-419). It
concluded that the Category 1V condensing furnace (compared to the Category |
non-condensing furnace) resulted in “average” LCC savings of $155 (with a net

benefit to 19% of customers, a net cost to 10% of customers, and no impact on

® For example, DOE did not use the marginal price analysis done by GTI but
rather a homemade marginal price analysis, not shared with the public, based on
“newly-available RECS 2005 billing data” (JA-1000).
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71% of customers) (JA-452, Table V.9). This $155 figure is a weighted average
of LCC savings of $90 in the replacement market (with a net benefit to 16% of
customers and net cost to 13% of customers) and $343 in the new construction
market (with a net benefit to 27% of customers and a net cost to 2% of customers)
(JA-456, Table V.17; JA-516-JA-518).

While constrained by the transparency issues previously noted, GTI
analyzed DOE’s support for these findings. After correcting four incorrect
assumptions in DOE’s analysis, GTI reported that the new standard would result
in “average” LCC savings of negative $4, with a net benefit to 11% of customers
and a net cost to 18% of customers (JA-645, Figure 81). In the replacement
market, where DOE projects some 75% of new furnaces will be installed in 2016
(JA-288) and where condensing furnaces would by fiat replace non-condensing
furnaces, the new standard would result LCC savings of negative $64, with a net
benefit to 7% of customers and a net cost to 21% of customers (JA-645, Figure
82).

The findings of DOE, versus the corrected GTI data, on an “average” basis
and for the replacement market and new construction market are summarized in
the table below (JA-596, Table 1; JA-644, Table 12; JA-645, Figures 81-83; JA-

944-JA-946):
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North “average” | North Replacement Mol N
Construction
S{a_\fi:r? ¢ | Harmed/ Sla_v(i:r? o | Harmed/ S{a_\fi:r?s Harmed/
% | Helped % | Helped 9| Helped
ggslezline $155 | 10%/19% | $90 |13%/16% | $343 | 2%/27%
DOE
E:rsreelé?eed Vg4 | 18%/11% | -$64 | 21%/7% | $172 | 7%/23%
by GTI?

As noted, the GTI Report was able to quantify four significant problems
with the support for DOE’s findings. The first problem was that the energy prices
used by DOE were overstated and did not reflect the most recent data then
available (JA-602-JA-613). DOE relied on its Energy Information
Administration’s 2010 Annual Energy Outlook (AEO2010) for future gas prices,
even though it had been pointed out to DOE in November 2010 that this data
overstated future gas prices by not accounting for the well-publicized shale gas
revolution.?* Indeed, in December 2010, EIA issued its preliminary AEO2011
report, which materially reduced its projected gas prices due to a large increase in

recoverable shale gas reserves.”? The final AEO2011 report, which confirmed

20 The GTI numbers are based on the most conservative (i.e., least aggressive)
case; see JA-647 for what may be the more realistic evaluation of the DOE’s
errors.

1 JA-101-JA-102.
%2 Available at http://www.eia.gov/forecasts/archive/aeoll/er/index.cfm.
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that the AEO2010 report significantly overstated projected gas prices, was issued
in April 2011 (JA-602), well before the DFR on June 27, 2011, and the Notice on
October 24, 2011.

Using the AEO2011 data, the GTI Report showed that the “average” LCC
savings dropped from $155 to $90 (JA-611, Figure 19) and the LCC savings in
the replacement market went from $90 to $27, with more customers being harmed
(16%) than helped (13%) (id. at Figure 20).

In the Notice, DOE stated that AEO2011 “was not available at the time the
original DFR analysis was conducted.” (JA-999.) DOE then stated that, based
upon the revised (October 21) spreadsheet, the “average” LCC benefit of $155
would be reduced to $127 if AEO2011 data were used (id.). DOE was silent as to
the replacement market.

The second error in DOE’s analysis reported by GTI was that DOE used
average energy prices versus marginal energy prices (JA-614-JA-628). GTI
explained that an average-price analysis “is inadequate and misleading for
efficiency improvement impact calculations.” (JA-614.) The “shift from an 80%
AFUE furnace to a 90% AFUE furnace is a marginal change, and as such requires
use of a marginal impact analysis, not an average impact analysis.” (Id.) GTI

pointed out that the use of a marginal (versus average) analysis was especially
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important “for regional standards because the marginal impact is relevant both for
energy prices and for weather-related loads.” (1d.)

GTI explained that only by removing the direct fixed costs from the energy
price is it possible to assess the marginal impact of the proposed increase in
efficiency, since the primary fixed cost is the customer charge, which is paid by
all customers regardless of volume used (id.). GTI developed two scenarios to
remove estimated direct fixed costs by using available EIA databases: “city-gate”
natural gas prices (providing the lower bound of marginal gas prices) and an
algorithm that removes a fixed value of 13% of the January average costs from
average price projections throughout the year as the estimate of the fixed
customer charge (providing the upper bound of marginal gas prices). (JA-614;
JA-622.)

GT]I used each of these marginal-price scenarios and the AEO2011 data to
correct the DOE analysis. Using the city-gate method (the lower bound), the
“average” LCC savings of $155 dropped to $18, with more customers being
harmed (17%) than benefitted (12%) (JA-617, Figure 30), and the LCC savings in
the replacement market are negative $43, with far more customers being harmed
(20%) than benefitted (8%) (id. at Figure 31). Using the second marginal-price

scenario (removing the 13% fixed value), again more customers in the
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replacement market were harmed (17%) than benefitted (11%) (JA-624, Figure
48).

In the Notice, DOE, agreed that “marginal energy prices are in theory
preferable when evaluating life-cycle-cost savings associated with standards,” but
stated that “[a]t the time of the DFR analyses, DOE was unable to obtain marginal
gas prices ....” (JA-1000.) However, having now “estimated marginal natural gas
prices using newly-available RECS 2005 billing data” (per the revised October 21
spreadsheet), DOE acknowledged in the Notice that “average” LCC savings
would decline from $155 to $128 because of the marginal-pricing issue alone
(id.). DOE was silent as to the replacement market.

The third problem with DOE’s analysis reported by GTI concerned the
expected lifetime of the equipment (JA-631-JA-636). DOE used an average
expected lifetime of 23.6 years for non-weatherized gas furnaces (JA-426). GTI
observed that this number “is in conflict with other industry sources as well as the
DOE Multi-Year Program Plan.” (JA-631.) Inthe DOE Multi-Year Program Plan
published in 2010, the estimated life of a gas furnace is 16 years.”® The average

life expectancy of residential gas furnaces estimated by Appliance Magazine is 15

> DOE Multi-Year Program Plan — Building Regulatory Programs, at 33 (Oct.
2010), available at
http://appsl.eere.energy.gov/buildings/publications/pdfs/corporate/regulatory pro
grams_mypp.pdf.
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years (with low and high estimates of 12 and 17 years) (id.). Data from
AEO02011 suggested an average central forced-air furnace life of 17.5 years (id.).

GTI used a 16-year life and determined that this change by itself reduced
the “average” LCC savings from $155 to $67 and the savings in the replacement
market from $90 to $6 (JA-633, Table 8), with more customers in the replacement
market being harmed (16%) than benefitted (12%) (JA-634, Figure 68).

The DOE response was that its own 2010 analysis (showing a 16-year life)
“was an estimate from the published literature rather than the result of empirical
analysis.” (JA-1001.) DOE claimed “the DFR’s estimated average lifetime of
23.7 years for non-weatherized gas furnaces remains the best estimate of that
value.” (Id.) Inany event, DOE used the 16-year lifetime in its revised (October
21) spreadsheet and determined that the “average” LCC benefits would decline
from $155 to $72 (id.). DOE was silent as to the replacement market.

The fourth problem with DOE’s analysis reported by GTI related to
equipment costs (JA-629-JA-631). The DOE analysis assumes that the prices of
condensing furnaces will fall as the cumulative number of such furnaces
increases, which is referred to as the learning rate or experience curve (JA-466).
DOE used a calculated learning rate of 30.6 percent for condensing furnaces for
the 1990-2010 timeframe in its analysis to determine the estimated price

reduction by 2016, despite the fact that its TSD showed that using the more
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current (2000-2010) time frame reflected a learning curve of 19.2 percent (id.;
JA-336, Table 8-J.3.1).

GTI noted that “[c]ondensing furnaces have effectively moved from a
niche market to a mature, cost-competitive product, comprising 50% of national
furnace shipments in 2009 and 68% of furnace shipments to the North Region
(Figure 64).” (JA-629.) The GTI analysis showed that the last 10 million
shipments in 2006 through 2009 reflect that prices have stabilized, underscoring
its conclusion that product maturity is either very near or has been reached (id.).
In lieu of the 30.6% learning rate used by DOE, GTI conducted a scenario
analysis reflecting no further real price reduction opportunities after 2009 (id.).

DOE’s response was that while “DOE did not have historical price data

specific to condensing furnaces,” “the growing share of condensing furnaces over
the past two decades (from approximately 23 percent in 1990 to approximately 50
percent in 2010) is reflected in the PPI series that DOE used to derive an
experience rate for furnaces.” (JA-1000; footnote omitted.)

DOE evaluated the impact of not using the learning rate on the LCC results
in the revised (October 21) spreadsheet and determined that this change would

decrease the “average” LCC benefits from $155 to $148 (JA-1001). DOE was

silent as to the replacement market.
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Finally, GTI analyzed the combined effect of these four corrections (JA-
643-JA-648). GTI reported that the $155 “average” LCC savings relied upon by
DOE became a negative $39 using the city-gate marginal-price analysis and
negative $4 using the 13% fixed-cost marginal-price analysis, and in both cases
substantially more customers experience a net cost than a net benefit (JA-647,
Figure 87, and JA-645, Figure 81, respectively). As for the replacement market,
where 75% of new furnaces will be installed, the LCC savings of $90 in the DFR
decreased to negative $98 (with 23% of customers harmed and 5% of customers
benefitted) using the city-gate marginal-price analysis and negative $64 (with
21% of customers harmed and 7% of customers benefitted) using the 13% fixed-
cost marginal-price scenario (JA-647, Figure 88, and JA-645, Figure 82,
respectively).

DOE’s response in the Notice was to point to its revised (October 21)
spreadsheet and note that “average LCC savings for consumers in the Northern
region are $44” (JA-1004), which, it neglected to mention, produces no net
benefits for “average” consumers (JA-959). The Notice also does not mention
that (per the same spreadsheet) embedded in the $44 “average” LCC savings is a
savings of negative $9 in the replacement market (JA-943), with more consumers
harmed (18%) than helped (10%) (JA-960). The Notice also did not discuss that

DOE’s October 21 spreadsheet showed that as to the four issues raised by GTI,
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the “average” savings would drop from $155 to $10** and in the replacement

market would drop from $90 to negative $44, with even more customers hurt

than helped in both situations.

The following table compares the LCC findings in the DFR versus those

relied upon in the Notice (premised on the October 21 spreadsheet) versus the

DOE-calculated impact of the four errors identified by GTI (JA-1004; JA-943,

JA-959-60):
North “average” North North New
g Replacement Construction
% (o) 0]
LcC | Harmed | LcC |, 2 | Lcc |7
Savings | / Helped | Savings SIS Savings SRS
/ Helped / Helped
DFR $155 10/19 $90 13/16 $343 7140
Notice $44 14/14 -$9 18/10 $198 4/26
DOE Oct. 21 27 27
Spreadsheet 2 $10 n/a -$44 n/a $178 n/a

4 JA-943. The math is as follows: 155-[(155-72)+(155-148)+(155-127)+(155-
128)] = 10. This methodology, of course, assumes that these savings numbers are
additive, which cannot be confirmed without the input files withheld by DOE.

> 1d. The math is as follows: 90-[(90-12)+(90-84)+(90-63)+(90-67)] = (44).
% These numbers reflect the impact of the four errors identified by GTI (per the
DOE October 21 spreadsheet) (JA-943); see notes 24 and 25, supra.

2T While the record does not show the percent harmed versus helped at these
specific LCC numbers, it is quite clear from the preceding impact data in the table
that in the “average” and replacement markets, more consumers are harmed than

helped at these LCC “savings” numbers.
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E. Fuel Switching

Before it issued the DFR, DOE received comments regarding the serious
physical and financial issues associated with mandating the replacement of
Category | furnaces with Category IV furnaces® and the likelihood of resulting
fuel switching.”®

In the DFR (JA-473) DOE agreed that “[t]here is evidence that consumers
undervalue future energy savings ....” The TSD contained data showing that up
to 10% of owners of gas water heaters vented in conjunction with furnaces that
are orphaned due to installation of a condensing furnace would switch to electric
water heaters.*® In addition, the fuel-switching issue had been highlighted in
DOE’s 2007 Furnace Rule rejecting the 90% standard in favor of the 80%
standard.®* Further, in the DFR, DOE did an equipment-switching analysis as
between types of electric equipment (JA-433). Nonetheless, DOE “did not

explicitly quantify the potential for fuel switching from gas furnaces to electric

8 JA-422 (DOE notes that ACCA (association of contractors), HARDI
(association of distributors), APGA and AGA (associations of energy suppliers),
and Ingersoll Rand (manufacturer) commented on both the financial and physical
impediments to replacing a Category | furnace with a Category IV furnace).

2% d.

% JA-321. DOE has in the past grossly underestimated the extent of fuel
switching away from gas water heaters (JA-879).

1 Energy Conservation Program for Consumer Products: Energy Conservation
Standards for Residential Furnaces and Boilers, Final Rule, 72 Fed. Reg. 65,136,
65,165 (Nov. 19, 2007).
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heating equipment” in the DFR (JA-432). DOE rationalized that because “using
an electric system in a cold climate is significantly more expensive than using a
gas furnace,” it “inferred that consumers with high heating loads would be
unlikely to switch to electric space heating systems as a result of amended
standards.” (JA-433.) DOE also posited that fuel switching was unlikely because
a household switching from gas to electricity would incur some costs to upgrade
its electric system (id.).

Comments on the DFR stated that a major unintended consequence of the
90% standard would be fuel switching, since many consumers, especially those in
lower-income brackets, would respond to up-front costs and not to the putative
savings over the life of the equipment.®* These commenters observed that the
notion that a gas furnace might have lower operating costs over its life than would
its electric counterpart was not determinative, because the first concern—and for
many lower-income consumers the only concern—would be how to pay for the
substantial up-front costs of purchasing and installing a condensing furnace.*

GTI observed that the TSD data confirmed that irrational economic

behavior would occur in the context of consumers switching from gas to electric

% E.g., JA-550-JA-554; JA-874, JA-877-JA-879; JA-828-IA-829; JA-837; JA-
570; JA-684-JA-686.

* See note 32, supra.
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water heaters due to the upfront costs without regard to possible savings in
operating costs (JA-640):

The overall impact of this irrational fuel switching needs to be
included in the analysis of consumer impacts and LCC savings. While
this [water heating] fuel switching may occur only in a fraction of
overall installations, the impact per home is significant ($2,846 LCC per
home in this example), and should be carefully considered by DOE
before making any determination.

DOE conceded in the Notice that “consumers are sensitive to the relative
differences in the total upfront cost of purchasing the appliance and having it
installed, and often undervalue the differences in annual operating costs.” (JA-
1002.) But DOE dismissed the concerns over fuel switching by observing that
the difference in operating costs between a gas and electric furnace in the
northern region is “very large” (id.) and concluding that “[g]iven the initial costs
involved in replacing a gas furnace with electric space heating, combined with the
much higher operating costs of an electric heating system, DOE believes that the
approach used for the DFR is reasonable.” (JA-1003.) As for the evidence
showing that a significant percentage of consumers with orphaned water heaters
would switch from gas to electric water heaters, DOE dismissed this as

“unlikely.” (Id.)

SUMMARY OF ARGUMENT

APGA and DOE have jointly moved for the Court to dispose of this case

by vacating those aspects of the DFR relating to the energy conservation standard
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for residential gas furnaces. That motion, which was not opposed on the merits
when filed, should be granted.

In issuing the DFR prescribing a 90% efficiency standard for furnaces in
the nation’s northern region over substantial industry opposition, DOE violated
the EPCA, which does not permit a direct final rule in these circumstances,
requires that any new standard be economically justified and supported by
substantial evidence, and prohibits the banning of generally available features of a
covered product type or class. Moreover, the DFR was not the result of reasoned
decision-making.

1. DOE violated the EPCA by using the direct final rule process to
issue a furnace efficiency standard that was opposed on the merits by numerous
relevant parties, including contractors, distributors, energy suppliers, and
consumers. These opposing parties presented substantial evidence showing that,
transparency issues notwithstanding, the 90% efficiency standard was ill-founded
and should be withdrawn with respect to that standard.

2. DOE violated the EPCA and judicial precedent by promulgating the
90% efficiency standard based on findings of LCC savings and customer benefits
that are contradicted by the evidence of record. The evidence shows that, with

the correction of certain erroneous inputs underlying the DOE’s economic
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analysis, more customers are harmed than helped under the 90% efficiency
standard in the critical replacement market, as well as on an “average” basis.

3. DOE violated both the EPCA and its own regulations in relying on a
Technical Support Document that was not transparent to the public and on a post-
comment period spreadsheet as the bases for its findings on the economic
justification of the 90% efficiency standard.

4, EPCA 8325(0)(4) prohibits DOE from prescribing an efficiency
standard that makes unavailable generally available features of a covered product
type or class. DOE does not dispute that the 90% efficiency standard equates to a
ban on Category | (non-condensing) furnaces in the northern region, and it fails to
address precedent in which it found that features relating to installation costs and
venting warranted separate standards.

5. DOE erred by failing to take into consideration other relevant factors
that were brought to its attention, including most notably fuel switching, since
this omission alone undermines the 90% efficiency standard.

STANDING

APGA is the national association of publicly-owned natural-gas
distribution systems. Of the nation’s approximately 1200 local gas-distribution
systems, some 950 are publicly owned; of those, about 700, in 36 states, are

APGA members. About 260 members are in the northern region that is subject to
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the DFR. APGA members serve over 5 million consumers, the vast majority of
which use natural gas to fuel their furnaces (and in most instances accompanying
water heaters). In promoting the well-being of its members, APGA participates
in many federal regulatory proceedings affecting natural-gas usage and fuel
switching.

A trade association has standing on behalf of its members if “(1) at least
one of its members would have standing to sue in its own right, (2) the interests
the association seeks to protect are germane to its purpose, and (3) neither the
claim asserted nor the relief requested requires that an individual member of the
association participate in the lawsuit.” Sierra Club v. EPA, 292 F.3d 895, 898
(D.C. Cir. 2002). APGA meets these criteria, as shown below and in the
affidavits of APGA’s President/CEQ and of two of its members, Philadelphia Gas
Works (PGW) and Hamilton, Ohio (Hamilton), in Addendum B.

Regarding the first Sierra criterion, APGA’s members in the northern
region would have standing in this case because they will suffer injury in fact,
that injury is directly related to the DFR, and the injury may be redressed here.
See Sierra Club, 292 F.3d at 898. They will be harmed because the DFR will
cause substantial fuel switching from gas furnaces (and accompanying water
heaters) to their electric counterparts, thereby undermining the members’ natural-

gas loads and reducing the efficient use of natural gas.
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This fuel switching will occur because the DFR bans the installation in
that region of Category | (non-condensing) furnaces (which can only achieve
efficiencies of 80%, the national standard set in the 2007 Furnace Rule). The only
gas furnaces that meet the new 90% standard are Category 1V (condensing)
furnaces, which many gas customers cannot install, either because they cannot
afford the high up-front purchase and installation costs or because they live in
row houses, town houses and like dwellings where the side-venting recommended
for a Category IV furnace is impossible. These consumers will likely opt for
electric furnaces, which have lower up-front costs and do not require such
venting. The result is reduced natural-gas loads for APGA members and the
diversion of natural-gas supplies to less-efficient uses (generating the additional
electricity). The inevitability of such fuel switching was attested to by the
numerous distribution companies (including APGA members) to submit
comments in the proceeding below®* (and their trade associations®) as well as in

the accompanying affidavits of PGW and Hamilton (Addendum B). In addition,

¥ See, e.g., JA-822-JA-823, JA-828-JA-830; JA-548-JA-558; JA-872-JA-882,
JA-889: JA-836-JA-842: JA-569-JA-570; JA-818-JA-820; JA-540-JA-541; JA-
928: JA-845. See PGW and Hamilton Affidavits in Addendum B.

% JA-667-JA-668, JA-671-JA-676, JA-684-JA-686; JA-575-JA-579.
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DOE technical documents underlying the DFR also show that fuel switching to
electric water heaters will occur.*®

Fuel switching is an important consideration under the EPCA because it
affects whether an efficiency standard is “economically justified” and will result
in “significant conservation of energy,” 42 U.S.C. 86295(0). If an efficiency
standard causes consumers to switch to less-efficient fuels, then the very purpose
of the standard is defeated. Thus, DOE’s 2007 Furnace Rule, which set the
nationwide 80% efficiency standard for residential furnaces, rejected a 90%
standard in no small measure because of the fuel switching that would occur due
to the increased installation costs of condensing furnaces.®

DOE does not deny that energy providers (such as the APGA members)
are relevant parties within the meaning of EPCA 8325(p)(4), along with other
stakeholders (JA-996). Energy suppliers are relevant parties because where, as
here, DOE adopts an efficiency standard that encourages fuel switching, violating
the statute’s requirement that efficiency rules be economically justified and
stimulate energy savings, DOE has harmed both consumers that switch from gas

to electricity and their former natural gas suppliers (like APGA’s members).

* JA-321.
% Residential Furnaces and Boilers, 72 Fed. Reg. at 65,144 (“For this final rule,
DOE also analyzed fuel switching in the replacement market, .... This change

results in a larger drop in shipments of non-weatherized gas furnaces at higher
efficiency levels than reported in the NOPR.”); see also id. at 65,165.
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Thus, DOE has previously stated that under EPCA it “estimates the effects of
proposed [efficiency] standards on ... gas utilities.”® Indeed, DOE conducted a
“utility impact analysis” for the 2007 Furnace Rule and found that a basis for not
adopting an efficiency standard higher than 80% was “the market shift from
natural gas heating to electric heating.”

APGA’s members also meet the final standing requirement, because their
injury could be redressed in this case: on remand, using notice-and-comment
rulemaking, DOE can issue a final rule that is based on substantial evidence, is
economically justified, does not lead to inefficient fuel switching, and does not
ban Category | furnaces.

Regarding the second criterion in the Sierra Club opinion, the interests
that APGA seeks to protect are germane to its purpose, which includes, among
other things, fostering the use of natural gas in a safe and economical manner and
discouraging fuel switching from natural gas to the detriment of the member load
and infrastructure. And regarding the third Sierra Club criterion, the claim

asserted (that DOE acted without substantial evidence and in violation of the

governing statute) and the relief requested (vacating the DFR as it relates to the

%8 Multi-Year Program Plan, note 23 supra, at 40.
% Residential Furnaces and Boilers, 72 Fed. Reg. at 65,147; see id. at 65,165.

33



USCA Case #11-1485  Document #1474885 Filed: 01/13/2014  Page 43 of 121

contested furnace standard) do not require that an individual member of the
association participate in this lawsuit.

In brief, APGA is an “adversely affected” person within the meaning of
EPCA 8336(b)(1) and has standing to petition for review of the DFR under the
relevant precedents of this court.

ARGUMENT

. The Pending Joint Motion To Vacate and To Remand for Notice-and-
Comment Rulemaking Should Be Granted.

After this case was briefed initially, mediation efforts resulted in a
settlement agreement resolving the dispute between DOE and APGA.
Consequently, APGA and DOE jointly moved the Court to vacate the DFR and
Notice as they relate to the energy conservation standard for non-weatherized gas
furnaces and to remand for notice-and-comment rulemaking in accordance with
EPCA. See Joint Motion at 2-3. The Court should grant that motion, which was

unopposed on the merits.*

“ The January 25, 2013 “Opposition” filed by certain Intervenor-Respondents did
not ask the Court to deny the Joint Motion but rather only requested that, if the
Court grants the motion, then it require DOE to “meet the timeline it set out in the
motion.” (Int.-Resp. Opposition at 7.) HARDI was quite clear that “it does not
have the power to object to the APGA-DOE Settlement Motion to the extent that
it vacates the DFR and Notice and remands to DOE for notice-and-comment
rulemaking.” (HARDI Jan. 25, 2013 Response to Settlement Motion at 10);
HARDI “only object[ed] to the APGA-DOE Settlement Motion to the extent that
it would dispose of HARDI’s remaining claims” (id.).
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APGA has challenged both the substance of the furnace standard and
DOE’s procedure to issue it. And “[i]n light of those arguments, DOE ...
concluded that it is appropriate to undertake new rulemaking proceedings to
consider the appropriate standards and provide an opportunity for APGA and
others to offer additional comments concerning any proposed [furnace]
standards.” Joint Motion at 4.

Such a rulemaking requires that the DFR and Notice be vacated in relevant
part. DOE cannot set energy conservation standards that “increase[] the
maximum allowable energy use ... of a covered product.” 42 U.S.C.

8 6295(0)(1). Unless the standard for non-weatherized gas furnaces in the DFR
and Notice is vacated, DOE cannot revise this standard except to make it more
stringent. See Joint Motion at 4 & n.1. This partial vacatur would leave in place
the energy conservation standards for other products established in the DFR and
Notice. See id. at 5.

Remanding this matter for notice-and-comment rulemaking would provide
a forum for DOE to consider the concerns of all parties, including but not limited
to APGA. It would enable DOE to build a full and fair administrative record on
all relevant issues without the constraints of a direct final rule procedure. It
would not limit any parties’ rights to make the arguments they deem appropriate

in the rulemaking proceeding on remand. It would not constitute an admission by
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either APGA or DOE that any allegation below or on appeal is true or valid. And
it would not be the basis for assessing any fees, expenses, or costs pursuant to any
federal statute.

Accordingly, the Joint Motion will serve the interests of judicial economy,
administrative efficiency, and fairness to the parties, and it should be granted.

Il.  DOE Erred in Relying on a Contested Direct Final Rule To
Promulgate a New Energy Conservation Standard.

A. Direct Final Rules are for non-controversial agency action.

Exceptions to notice-and-comment rulemaking are “narrowly construed
and only reluctantly countenanced.” Utility Solid Waste Activities Group v. EPA,
236 F.3d 749, 754 (D.C. Cir. 2001). One such exception, the direct final rule, is
available only for essentially non-controversial agency actions. Many agencies
have regulations providing for issuance of direct final rules where the agency
anticipates no substantive opposition and where no substantive adverse comments
are filed; conversely, when a direct final rule is substantively opposed, the
appropriate response of the agency is to withdraw the rule before it becomes
effective.”!

Indeed, when DOE proposed direct final rule language to Congress, it

described the proposal as authorizing a direct final rule only if “representatives of

*' E.g., 49 C.F.R. §106.40 (DOT); 14 C.F.R. §11.31 (FAA); 33 C.F.R. §1.05-55
(Coast Guard).
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all relevant interests” negotiate and submit a joint proposal. Letter from Samuel
Bodman, DOE Secretary, to Richard Cheney, Senate President, at 1 (Mar. 23,
2006) (attached hereto as Addendum C). In a May 2007 congressional hearing, a
DOE Assistant Secretary specified that a “consensus” meant a consensus among
“all relevant interests.” Achieving-At Long Last-Efficiency Standards, Hearing
Before the H. Subcomm. on Energy and Air Quality, 110th Cong. 16 (2007)
(Statement of Alexander Karsner, Assistant Secretary for Energy Efficiency and
Renewable Energy, DOE). By DOE’s admission, that did not occur here as it
relates to the furnace standard.

B. EPCA 8325(p)(4) authorizes the issuance of direct final rules only
where they are not substantively contested.

In accord with the above principles, EPCA 8325(p) provides that the usual
means for DOE to issue an energy-efficiency standard is by notice-and-comment
rulemaking. 42 U.S.C. §86295(p)(1)-(3). In very limited circumstances, DOE
may prescribe standards by a direct final rule. 42 U.S.C. 86295 (p)(4).

The necessary precondition for DOE to proceed by direct final rule is that
the agency has received “a statement that is submitted jointly by interested
persons that are fairly representative of relevant points of view (including
representatives of manufacturers of covered products, States, and efficiency
advocates) as determined by the Secretary, and contains recommendations with

respect to an energy ... conservation standard” that is consistent with the statute.
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Id. Thus, DOE may not adopt as a direct final rule the recommendations in one-
sided joint statements, especially when it is clear that other relevant persons have
contrary views. There is no indication in the statutory language, legislative
history, or precedent regarding the issuance of direct final rules that Congress
intended DOE to use a direct final rule in a case where relevant persons were, as
here, both excluded from, and known to oppose on substantive grounds, the joint
statement being relied upon as the basis for the direct final rule.*’

DOE does not dispute that those who opposed the DFR’s furnace standard
(which included contractors, distributors, and energy suppliers) are relevant
parties (JA-996). Instead, DOE does “not interpret the statute as requiring
absolute agreement among all interested parties before DOE may proceed with
issuance of a direct final rule.” (JA-994.) Of course, no one has argued that DOE
Is limited in such a fashion; rather, the point is that the EPCA does not afford
DOE the authority to predicate a direct final rule on the views of certain relevant
persons (here, manufacturers and efficiency advocates) while ignoring other

relevant persons (energy suppliers, contractors, distributors, and consumers).*?

* See, e.9., JA-823-JA-824; JA-857-JA-861; JA-872-JA-889; JA-933-JA-936;
JA-668-JA-690; JA-572-JA-589; JA-557; see JA-422.

* In response to APGA’s August 8, 2011 FOIA request for “records supporting
the Secretary’s determination that the subject joint petition is “fairly
representative of relevant points of view,”” DOE responded on September 29 that
“no documents were found to be responsive to the request.” (JA-657-JA-659.)
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The statute says “fairly representative of relevant points of view” — not fairly
representative of some relevant points of view with which DOE may find it
convenient to agree in order to, among other things, “decreas[e] the risk of
litigation.” (JA-390, JA-473, JA-481.)

Furthermore, Congress was specific in the statute that “the Secretary shall
withdraw the direct final rule if — [he] receives 1 or more adverse public
comments relating to the direct final rule ... and based on the rulemaking record
relating to the direct final rule, the Secretary determines that such adverse public
comments ... may provide a reasonable basis for withdrawing the direct final rule
...7 42 U.S.C. 86295 (p)(4)(C) (emphasis supplied). The point of the bolded
qualifying language is not that DOE should have withdrawn the furnace standard
because it agreed with the adverse comments and found that the furnace standard
was unlawful and would not survive judicial review; rather the point is that the
statute required DOE to withdraw the furnace standard without determining its
substantive merits vel non, the issue to be considered by subsequent notice-and-
comment rulemaking, so long as the adverse comments provided DOE a
reasonable basis for doing so, which they clearly did in this case.

The comments submitted below by two supporters of the DFR, one of
which is also a signatory to the “consensus agreement,” state this rule correctly as

follows (JA-504):
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Consistent with the tradition that direct final rules are appropriate only

in cases where the rule is expected to be noncontroversial, EPCA

authorizes DOE to establish a standard, using the direct final rule
alternative to ordinary notice and comment rulemaking, only where DOE
has reason to know that the standard will be noncontroversial because
the standard has the support of a consensus of interested parties, ....

[Emphasis added.]

The fly in the ointment here is that there is no “consensus of interested
parties” supporting the furnace standard in the DFR; many relevant points of
view, including those of energy suppliers, distributors, contractors, and
consumers, are opposed on substantive grounds to the standard and made their
opposition known before its issuance* and, more importantly, in timely, well-
documented comments after its issuance.” Further, even if one gives DOE the
benefit of the doubt and assumes it did not fully appreciate the widespread
substantive opposition before it issued the DFR, it certainly understood that
opposition when it issued the Notice. In short, the furnace standard in the DFR
was anything but substantively “noncontroversial,” and DOE could not have
failed to understand that at the time it issued the Notice.

Finally, Congress’ intent that a direct final rule only be issued where there

Is no truly substantive opposition is underscored by the fact that it affords the

" See, e.g., JA-422.

> As already observed (note 1, supra), some 32 of the 37 comments filed
regarding the 90% standard opposed the DFR.
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Secretary only 10 days to evaluate public comments on such a rule,*® and requires
that the Secretary “shall withdraw the direct final rule” if he determines that
adverse comments “may provide a reasonable basis for withdrawing the direct
final rule....” 42 U.S.C. 86295(p)(4)(C) (emphasis supplied). Congress was
unguestionably anticipating that DOE would use the 10 days to make that
determination in good faith; instead, DOE used that period in this instance to try
to buttress its position on the furnace standard against the widespread opposition
it had received by drafting a brief (denominated a “Notice”) that relied on a
spreadsheet analysis that DOE posted—without any supporting input data files—
after the comments on the DFR were due, all in an effort to try to rationalize not

withdrawing the DFR. This is the antithesis of what the statute requires*’ and of

“° EPCA §325(p)(4)(B) provides 110 days for public comment on a direct final
rule, and EPCA 8325(p)(4)(C) provides 120 days from the date the direct final
rule was issued for the Secretary to withdraw the rule.

" 1t is well established that “[i]f the intent of Congress is clear, that is the end of
the matter; for the court, as well as the agency, must give effect to the
unambiguously expressed intent of Congress.” Chevron U.S.A. Inc. v. Natural
Res. Def. Council, Inc., 467 U.S. 837, 842-843 (1984); see also Hearth, Patio &
Barbecue Ass’nv. U.S. Dep’t of Energy, 706 F.3d 499, 504 (D.C. Cir. 2013)
(*Under Chevron step one we consider not only the language of the particular
statutory provision under scrutiny, but also the structure and context of the
statutory scheme of which it is a part.”) (citation omitted).
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what the courts have found constitutes reasoned decision-making by an
administrative agency.*®
C. APGA and other commenters provided more than a reasonable
basis for withdrawing the DFR as it relates to the contested furnace

standard: failure to withdraw the DFR as it relates to that standard
violated the clear terms of the EPCA.

Putting to one side the impropriety ab initio of relying on a direct final rule
to promulgate furnace efficiency standards in the context of this anything-but-
noncontroversial proceeding, what is crystal clear on this record is that there
exists much more than a “reasonable basis for withdrawing the direct final rule”
as it relates to contested furnace standard since the evidence in the record shows
that the 90% standard violates both the requirements of EPCA 8325(0)(2) as to
economic justification and the prohibition in EPCA §325(0)(4) against banning
generally available features of a covered product type or class. In fact, the failure
to withdraw the DFR as it relates to the contested furnace standard, in the face of
the evidence presented regarding substantive defects and omissions in the DOE
analysis and in the face of the lack of transparency that has prevented interested

parties from analyzing completely the underpinnings of the furnace standard

*® E.g., PSEG Energy Res. & Trade LLC v. FERC, 665 F.3d 203, 205, 208 (D.C.
Cir. 2011) (PSEG); Natural Res. Def. Council, Inc. v. Herrington, 768 F.2d 1355,
1369 (D.C. Cir. 1985) (NRDC).
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adopted in the DFR, constitutes an unquestioned abuse of discretion by the
agency.®

In the face of all of the above, DOE is left to argue that it has “significant
discretion” and “considerable discretion” in determining whether the direct final
rule standards in EPCA 8325(p)(4) have been met (JA-996). While APGA does
not disagree that the statute affords DOE some latitude in issuing direct final
rules, it does not afford DOE the unfettered discretion that it has sought to
exercise here; DOE has abused the discretion afforded it under EPCA 8325(p)(4)
by not understanding that in the face of adverse comments by relevant parties
showing glaring and grave infirmities in the adoption of the 90% furnace
standard, a notice of withdrawal with respect to that standard was the only lawful
choice available to the Secretary.
I11.  The DFR Is Without Substantial Evidence To Support It, and

Therefore Violates EPCA 8§336(b)(2) and Well-Established Court
Precedent.

No rule under EPCA 8325 “may be affirmed unless supported by
substantial evidence.” 42 U.S.C. §6306(b)(2). Moreover, this Court subjects
DOE’s standards prescribed under EPCA “to searching scrutiny to ensure that
they are neither arbitrary nor irrational — in other words we must determine

whether the decision is based on a consideration of the relevant factors and

*® See note 48, supra.
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whether there has been a clear error of judgment.” NRDC, 768 F.2d at 1369
(internal quotation omitted).
A. The 90% efficiency standard is arbitrary and capricious and not
supported by substantial evidence because the evidentiary basis for

the standard is flawed on its face and contradicted by evidence
showing that the standard is not economically justified.

The DFR states that the 90% efficiency standard for gas furnaces is
economically justified because “the estimated average life-cycle cost (LCC)
savings for consumers are $155 for non-weatherized gas furnaces in the northern
region, ....” (JA-360; emphasis added; footnote omitted.) The key word is
“average.” As the Technical Support Document shows,>® DOE found positive
LCC savings in the new construction market of $343 and in the replacement
market of $90, and a weighted average of the two markets showed positive
“average” LCC savings of $155. If, however, either the new construction or
replacement market shows negative LCC “savings,” then reliance on “average”
numbers to show economic feasibility is both misleading and unreasonable.

Of the two markets, the replacement market, where the majority of new
furnaces (some 75% in 2016°") will be installed and where DOE is requiring that
Category | furnaces be replaced with Category IV furnaces, is clearly the more

relevant. There is no such thing as an “average” customer — only replacement

% JA-516-JA-518.
1 JA-154, Table 8.2.18.
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customers and new construction customers; and hence “average” savings in and
of themselves have no significance (i.e., are not dispositive of economic
justification) if, for example, in the key replacement market, there are negative
LCC savings or, even if savings are positive, such savings are of such a small
magnitude that more customers are harmed than helped by a proposed new
standard. That is the situation here.

Indeed, in response to the deficiencies in DOE’s analysis documented in
the GTI Report, DOE, in the Notice, in each instance tries to excuse any errors by
providing alternative impact numbers manufactured in its 13th-hour and opaque
October 21 spreadsheet showing reduced “average” savings of $44, which DOE
claims still justifies the 90% standard (JA-1004). This claim is made despite the
facts that (i) “average” savings of $44 result in as many (non-existent) “average”
customers being harmed as helped (JA-959); (ii) the predicate for the $44 number
Is negative LCC savings of $9 in the replacement market, with more customers
harmed than helped (JA-943, JA-960; see Table at page 24, supra); (iii) the
alleged “average” savings of $44 are substantially overstated;>* and (iv) the

October 21 spreadsheet itself shows that as to the four errors identified in the GTI

*2 The $44 number is substantially overstated because (among other flaws) it is
based on admittedly illogical assumption regarding application of increased
installation costs (JA-1000-JA-1001), thereby resulting in increased LCC savings
due to increased installation costs (when common sense and proper analytics
dictate the opposite outcome; JA-637-JA-639). GTI was denied the input files
that would have permitted analysis of this anomalous result (JA-890-JA-894).
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Report, the “average” LCC savings are actually only $10 (with more customers
being harmed than helped) and the replacement-market savings are negative $44
(id.).

The first of these four errors is DOE’s use of outdated 2010 gas pricing
data to support the DFR. DOE’s excuse for its failure to use 2011 data was that it
“was not available at the time the original DFR analysis was conducted.” (JA-999
(emphasis added).) Even if factually accurate — DOE never indicated when the
“original DFR analysis was conducted” — that excuse is unavailing. DOE never
explains why it did not update its “original” analysis when its own EIA released
preliminary 2011 pricing data in December 2010 or final 2011 pricing data in
April 2011, well before DOE issued the DFR in June 2011. DOE does not claim
that it could not have updated its original analysis within the statutory time limits
for issuing the DFR. Indeed, such a claim would be demonstrably untrue, since
DOE produced the October 14 spreadsheet (reflecting multiple changes, including
the 2011 EIA pricing data) one week after the APGA data request, and then
replaced that spreadsheet one week later on October 21 with further analyses. It
is doubtful that taking into account the agency’s own most recent and accurate
forecasts of gas prices would have caused any delay in issuing the DFR in June

2011(though it clearly would have affected the justification for the DFR).
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Unable to explain its willful disregard of the updated EIA gas prices, DOE
maintains that it “evaluated the impact of using the AEO2011 price forecast on
the LCC results” in its October 21 spreadsheet and that “the average LCC benefit
decreases from $155 (using the AEO2010 forecast) to $127.” (JA-999.) The
October 21 spreadsheet also shows that the LCC savings in the replacement
market drop from $90 to $63 (JA-943). But even under DOE’s last-minute,
opaque spreadsheet analysis, any benefit to the customers in the replacement
market disappears with the use of timely pricing data (JA-979), data that DOE
formally published months before it issued the DFR. DOE never addresses this
point.

The second known deficiency in DOE’s economic basis for the DFR’s
furnace efficiency standard was its reliance on average versus marginal gas
pricing for evaluating furnace standards. GTI explained why marginal gas prices
were needed to assess a marginal increase in efficiency standards (JA-614-JA-
616). GTI presented two approaches to estimating marginal gas prices (the city-
gate and the 13% fixed-cost methods) (JA-614, JA-622). Using the city-gate
approach in conjunction with AEO2011 data reduced the LCC savings in the
replacement market from $90 to negative $43, so that 20% of replacement-market
customers are harmed and only 8% benefitted (JA-617, Figure 31). The same

analysis showed that the “average” LCC savings dropped from $155 to $18, with
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more customers being harmed (17%) than benefitted (12%) (id. at Figure 30).
The alternative (13% fixed-cost) approach was almost as dramatic in terms of its
Impact on “average” LCC savings and in the replacement market (JA-624,
Figures 47 and 48, respectively).

DOE offered virtually no defense for its failure to do a marginal-price
analysis (JA-1000). It could not deny that it did a marginal-price analysis for the
electric appliances under consideration in the DFR (JA-423); and it admitted that
“marginal energy prices are in theory preferable when evaluating the life-cycle
cost-savings associated with standards.” (JA-1000.) Basically its only defense
was that “DOE was unable to obtain marginal gas prices” at the time because of
claimed confidentiality issues (id.). However, three days before issuing the
Notice, DOE posted its October 21 spreadsheet containing a marginal gas price
analysis “using newly-available RECS 2005 billing data,” and on the basis of this
“newly-available” 2005 data, its spreadsheet shows that the impact of this issue
alone was to reduce the “average” LCC savings of $155 to $128 (id.), and when
this data along with the AEO2011 gas price forecast is accounted for, the

“average” LCC savings fell further from $155 to $100 (JA-943%). In the key

>3 JA-943; this “Summary” tab of the October 21 spreadsheet shows on an
“average” basis and for the replacement and new construction market separately
the impact of each of the four issues raised by GTI (see notes 24 and 25, supra) as
well as the alleged impact of issues that GTI did not raise because of the
transparency issues noted in Part C of the Statement of Facts. Thus, the $100
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replacement market, these two corrections, according to DOE’s own opague
numbers, reduce the LCC savings from $90 to $40°* (id.), with no benefit to the
replacement market. DOE declines to address these facts in the Notice.

Once again, because DOE posted the revised October 21 spreadsheet
without input files, GTI was unable to assess the differences in impact numbers
between DOE and itself (JA-892-JA-894). But even taking the DOE numbers at
face value (for sake of discussion only), it is clear that the economic justification
posited by DOE for adopting the 90% standard has no basis in the record.

The third major flaw in DOE’s economic analysis was its use of a 23.7-
year furnace life. GTI pointed out that in DOE’s own 2010 publication (DOE
Multi-Year Program Plan), DOE used a 16-year life and that manufacturer
information based on engineering assessments also indicates that the expected
lifetime of furnaces is considerably shorter than estimated by DOE (JA-631).
Appliance Magazine, for example, indicated that the “average” life expectancy of
residential furnaces is 15 years (with a low estimate of 12 years and a high

estimate of 17 years) (id.). The EIA’s AEO2011 assumes that central forced-air

savings number is derived by taking the difference between $155 and $127
(reflecting AEO2011) and between $155 and $128 (reflecting marginal pricing),
and subtracting the sum of those differences from $155. This methodology, of
course, assumes that these savings numbers are additive, which cannot be
confirmed without the input files withheld by DOE.

> JA-943; the math is as follows: 90—-[(90-63)+(90-67)] = 40.
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furnaces for residential use have a minimum life of 10 years and a maximum life
of 25 years, which would suggest an “average” life of 17.5 years (id.).

GTI showed the impact of substituting the 16-year life for the 23.7 years to
be a reduction in the LCC savings in the replacement market from $90 to $6, with
more customers being harmed (16%) than benefitted (12%) (JA-634, Figure 68).
The impact on the “average” calculation was to reduce the LCC savings from
$155 to $67 (id. at Figure 67).

DOE in the Notice defended the 23.7-year life by arguing that the 16-year
life shown in its own 2010 Multi-Year Program Plan “was an estimate from the
published literature rather than the result of empirical analysis.” (JA-1001.) DOE
claims that it used a “more rigorous product lifetime analysis” to derive the 23.7
year life and argued that the16-year life was “inconsistent with historical data on
furnace shipments.” (Id.) DOE did not discuss whether in the face of conflicting
data of recent vintage (including from within and without the same agency), and
given the importance of the proposed change in efficiency standards, it behooved
DOE to be conservative in its analysis to ensure against overstating the putative
benefits associated with the 90% standard.

DOE’s October 21 spreadsheet reported that if the 16-year life is used, the
“average” LCC benefits are reduced by more than half, from $155 to $72 (JA-

943). The Notice does not mention that the effect of this adjustment on the
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replacement market is to reduce the LCC value from $90 to $12 (id.), and that
more customers are harmed than helped in the replacement market once this
single adjustment is made (JA-970).

The fourth known deficiency in DOE’s economic analysis relates to the
exaggerated declines in condensing furnace prices. DOE used data for 1990-2010
to develop a learning curve of 30.6% (JA-466; JA-336). GTI pointed out that
using data for that timeframe was inappropriate given that price reductions being
experienced during that period were no longer being experienced, as reflected in
data between 2006 and 2009, which showed that prices had stabilized, “indicating
that product maturity is very near or has already been reached.” (JA-629.)
Pointing out that condensing furnaces comprised 50% of national shipments in
2009, GTI concluded that “condensing furnaces have effectively moved from a
niche market to a mature, cost-competitive product.” (1d.) Thus, there was no
rational basis for the 30.6% learning curve used by DOE. GTI used a fixed
equipment factor of 1.0 to reflect no further real price reduction opportunities
after 2009 (and thereby putting non-condensing and condensing furnaces on equal
footing for analytical purposes). (1d.)

The impact of this issue in combination with the three issues discussed
above (and using the more conservative 13% fixed-cost approach for estimating

marginal gas prices) is to reduce LCC savings in the replacement market from
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$90 to negative $64 and in the “average” calculation from $155 to negative $4,
with the number of customers being harmed in the replacement market (21%) and
on an “average” basis (18%) being considerably higher than those being
benefitted (7% and 11%, respectively) (JA-645, Figures 82 and 81, respectively).
The even greater downward impact on LCC savings using the city-gate marginal
pricing approach is shown at JA-647, Figures 87 and 88.

DOE argues in the Notice that, while it “did not have historical price data
specific to condensing gas furnaces,” the “essential justification for using the
experience curve approach is that it yields a statistically robust method for
analyzing the long-term declining real price trend, based on Producer Price
Indexes....” (JA-1000.) APGA understands DOE’s proclivity for relying on
statistical analyses where it supports DOE’s desired outcome, but submits that
actual experience trumps statistical analyses where, as here, there is a conflict; in
addition, the agency in such situations should take the conservative approach so
that it avoids showing putative benefits where none exists.

DOE cites the October 21 spreadsheet for the proposition that the impact of
not using the learning rate would be to reduce the “average” LCC savings from
$155 to $148 (JA-1001). It does not recite the fact, also shown on the October 21
spreadsheet, that the impact of this issue on the replacement market is to reduce

the LCC savings from $90 to $84, or that the aggregate impact of the four issues

52



USCA Case #11-1485  Document #1474885 Filed: 01/13/2014  Page 62 of 121

(per DOE’s own questionable and opaque spreadsheet) is to reduce the LCC
“savings” on “average” from $155 to $10 and in the replacement market from $90
to negative $44 (JA-943),> with more customers harmed than helped in both
scenarios. GTI was unable to determine the difference between the negative $44
DOE derived and the negative $64 it derived (using the more conservative 13%
fixed cost marginal price analysis) because, as noted, DOE posted the October 21
spreadsheet without input files (JA-890-JA-894).

What the record shows beyond peradventure is that DOE’s stated basis for
the 90% standard — that “the standard would provide average LCC savings of
$155 and a median payback period of 10.1 years,” with “nearly twice as many
consumers [having] a net benefit as would have a net cost” (JA-999) — is not
only not supported by substantial evidence, it is flatly contradicted by substantial
evidence.”® Moreover, DOE failed to engage in reasoned decision-making by

ignoring the economic impact of key issues on the critical replacement market,

>> Regarding the mechanics for deriving these numbers, see notes 24 and 25,
supra.

*® Due to the word limitation, and to avoid redundancy, APGA has not focused in
this brief on the impact of these corrections on the payback period cited by DOE,
but the record shows that for each correction the payback period is considerably
lengthened, and taking all four corrections into account results in a median
payback period in the replacement market of 20.4 years (using the 13% fixed cost
marginal analysis) and 27.0 years (using the city-gate method). (GTI Report, JA-
645, Figure 82, and JA-647, Figure 88.) The payback period is also considerably
longer on an “average” basis (JA-645, Figure 81, and JA-647, Figure 87).
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because if the new 90% standard harms the replacement market, as is
demonstrably the case here, it has no legs. This Court has been quite clear that
the failure of an administrative agency to respond to “facially legitimate
objections” renders its decision arbitrary and capricious. PSEG, 665 F.3d at 205,
208.

DOE tries to pull itself out of the evidentiary ditch by arguing in the Notice
as follows (JA-1004):

Under the sensitivity analysis [i.e., the revised October 21
spreadsheet], the average LCC savings for consumers in the Northern
region are $44. This value is less than the average cited in the DFR
($155), but is still positive. Regardless, this lower, but still positive,

LCC savings value is sufficient to demonstrate economic justification of

TSL 4 [i.e., the 90% standard] under the criteria of 42 U.S.C. 6295(0).

This is the ultimate in “gotcha” rulemaking, and it underscores the arbitrary
and capricious nature of DOE’s action. First, DOE concludes that even if making
certain corrections to its economic analysis reduces the putative benefits of the
DFR by over 70%, so long as those benefits are still positive under the agency’s
opaque, 13th-hour “trust-us” analysis, and even if about as many non-existent
“average” customers are harmed as helped, there is no reasonable basis for
withdrawing the DFR and proceeding by notice-and-comment rulemaking to
more fully evaluate the economic basis for the rule. Second, the “average” $44

value relied upon in the Notice is (i) substantially overstated because DOE’s own

numbers show that under its analysis, taking into account only the four issues
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discussed above, the “average” number is $10 (JA-943),%" whereas GTI’s analysis
shows that the correct “average” number is in the range of negative $4 to negative
$39, depending upon which marginal price analysis is used (JA-645 (Figure 81)
and JA-647 (Figure 87)); (ii) self-defeating because even at the inflated $44
number, the benefits to the non-existent “average” customer disappear; and (iii)
irrelevant because the number that counts (and that DOE continues to ignore) is
the impact number in the replacement market, which under DOE’s own opaque
13th-hour analysis is negative $44 (JA-943) and according to GTI’s analysis is in
the range of negative $64 to negative $98 (JA-645 (Figure 82) and JA-647
(Figure 88)).

B. The 90% standard is arbitrary and capricious because DOE relied
on a non-transparent Technical Support Document.

DOE relied on a Technical Support Document that was not transparent to
skilled analysts, much less the general public. This lack of transparency as to
both the TSD underlying the DFR and the October 21 spreadsheet, which
prevented skilled analysts from being able to run necessary parametric studies to

test the premises said to underlie the DFR, is contrary to DOE’s own regulatory

>’ See Table at page 24, supra. It is also overstated because it inaccurately
reflects increased LCC savings resulting from increased installation costs, which
Is counter-intuitive and nonsensical on its face (JA-637-JA-639; see note 52,
supra).
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procedures on the use of transparent and robust analytical procedures® and
established legal precedent regarding the necessity of agencies to provide access
to all data said to support a rule promulgated by the agency. E.g., Amer. Radio
Relay League v. FCC, 524 F.3d 227, 236-37 (D.C. Cir. 2008) (“APA’s notice and
comment requirements ensure[] that an agency does not “fail[] to reveal portions
of the technical basis for a proposed rule in time to allow for meaningful
commentary so that a ‘genuine exchange interchange’ occurs rather than
‘allow[ing] an agency to play hunt the peanut with technical information, hiding
or disguising the information that it employs.””) (quoting Conn. Light & Power
Co. v. NRC, 673 F.2d 525, 530-31 (D.C. Cir. 1982)).

DOE avers in the Notice that “it did not receive comments critical of the
models it used in its analysis.” (JA-1003.) That is false. Models that are not fully
transparent and do not permit independent parametric analyses are unacceptable
by any measure, and DOE was informed of that (JA-599-JA-601). Adding insult
to injury, DOE relies in the Notice on a spreadsheet posted (without the requested
and essential input files) after the comment period and fails in the Notice even to
mention (much less explain) the substitution of the October 21 spreadsheet for the
October 14 spreadsheet. It is difficult to imagine a more biased or prejudicial

approach to rulemaking.

*% 10 C.F.R. Part 430, Subpart C, Appendix A, §1(g).
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C. The 90% standard is arbitrary and capricious because DOE failed
to address the potential for fuel switching.

DOE failed to account for fuel switching in its economic analysis despite:
(i) the substantial evidence in the record showing that fuel switching would occur
(see notes 32, 34, and 35, supra), including DOE’s own TSD (JA-321); (ii)
DOE’s recognition in the DFR of the importance of including equipment-
switching in its analysis of the standards for other appliances (JA-433); (iii)
DOE’s recognition in the 2007 Furnace Rule adopting the 80% standard for
furnaces (and rejecting a 90% standard) of the need to “analyze[] fuel switching
in the replacement market...,” which analysis showed “a larger drop in shipments
of non-weatherized gas furnaces at higher efficiency levels than reported in the
[Notice of Proposed Rulemaking (NOPR)]”;* (iv) DOE’s recognition—again, in
the DFR— that, for a host of reasons, “consumers undervalue future energy
savings” (JA-473); and (v) DOE’s pledge in its 2011 Statement of Policy
adopting full fuel cycle analysis that “it will make the methodologies and results
of fuel switching more explicit in all rulemakings in which fuel switching might

occur.”®

*% Residential Furnaces and Boilers, 72 Fed. Reg. at 65,144.

" Energy Conservation Program for Consumer Products and Certain
Commercial and Industrial Equipment: Statement of Policy for Adopting Full-
Fuel-Cycle Analyses Into Energy Conservation Standards Program, 76 Fed. Reg.
51,281, 51,285 (Aug. 18, 2011).
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The stated basis for this fatal omission — that customers will not switch
because of long-term savings from the continued use of gas-burning equipment®
— is speculation that is flatly contradicted by the record evidence (notes 32, 34,
and 35, supra) and by DOE’s own prior rulings, and thus does not pass judicial
muster for reasoned decision-making based on substantial evidence.

IV. The DOE Acted Arbitrarily and Capriciously and Violated the EPCA

in Adopting an Efficiency Standard that Bans Category | Gas
Furnaces in the Northern Region.

The EPCA prohibits DOE from prescribing an efficiency standard if it
finds that “interested persons have established by a preponderance of the evidence
that the standard is likely to result in the unavailability in the United States in any
covered product type (or class) of performance characteristics (including
reliability), features, sizes, capacities, and volumes that are substantially the same
as those generally available in the United States at the time of [DOE’s] finding.”®
The record shows (and DOE does not dispute) that the 90% standard would result
in the unavailability in the northern region of Category | gas furnaces and their
unique venting and installation features (JA997-JA-998).

DOE was thus urged in comments to consider establishing separate
standards for Category | and Category IV furnaces (JA-671-JA-672), but DOE

declined based on the following rationale:

o1 JA-432-JA-433; JA-1002-JA-1003.
®2 42 U.S.C. §6295(0)(4).
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DOE believes that the utility derived by consumers from furnaces is in the
form of the space heating function that the furnace performs. DOE notes
that a furnace requiring Category | venting and a furnace requiring
Category IV venting are both capable of providing the same heating
function to the consumer, and, thus, provide virtually the same utility with
respect to that primary function. [
DOE concluded that the reduced costs associated with the Category | venting do
not constitute a “special utility” warranting separate product classes, but rather
amount simply to “an economic impact on consumers that must be considered in
the rulemaking’s cost-benefit analysis.”®*

This analysis is flawed on its face and stands in sharp contrast to DOE’s
treatment of other covered product types. The base level from which the DOE
must make appropriate product distinctions is “any group of covered products
which have the same function or intended use.”® EPCA requires DOE to
prescribe different standards if it finds that “covered products within such group”
have certain distinguishing features.®® In determining whether a performance-
related feature justifies the establishment of a higher or lower standard, DOE

must consider factors such as “the utility to the consumer of such a feature.”®’ In

other words, even if all products in a group have the same function or intended

% JA-997.
* JA-998.
% 42 U.S.C. §6295(q)(1).
% 1d. (emphasis supplied).
" 1d.
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use, DOE must prescribe separate standards for products within the group if there
are useful features justifying different standards.

In direct contravention of this requirement, DOE ruled that there is no need
to prescribe different standards for Category | and Category IV furnaces because
the only utility furnaces provide is “in the form of the space heating function,”
and both types of furnaces are capable of providing the “same heating function.”
(JA-997.) In so ruling, DOE effectively nullified the standard-differentiation
requirement of the EPCA. Under this logic, no covered product type could ever
be subject to varying efficiency standards: All furnaces provide the function of
heating space, all dishwashers provide the function of washing dishes, all clothes
dryers provide the function of drying clothes, and so on. Thus, such a reading of
the EPCA “would subvert the statutory plan and contravene the elementary canon
of construction that a statute should be interpreted so as not to render one part
inoperative.” CSX Transp., Inc. v. Ala. Dep’t of Revenue, 131 S. Ct. 1101, 1111
(2011) (internal quotations omitted).

DOE’s ruling on this issue is inconsistent with its treatment of other
covered product types, where DOE previously ruled that venting and installation
characteristics of a product do justify the establishment of different standards. In
its 2011 ruling classifying clothes dryers as either vented or ventless, DOE

explained that ventless dryers provide “actual consumer utility” due to the fact
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that they do not require an external vent.®® This statement cannot be reconciled
with DOE’s ruling in the proceeding below that the only utility consumers derive
from furnaces is the “space heating function” and that venting capability has only
an “economic impact.”®® Moreover, DOE did not even attempt to explain its
departure from this precedent, which was brought to its attention in comments.”
Nor can DOE’s holding with respect to furnace venting be squared with its
prior findings regarding other product features. In the same order in which the
DOE determined that ventless clothes dryers provide consumer utility, it also
explained that “compact-size clothes dryers provide utility to consumers by
allowing for installation in space-constrained environments.””* This installation
feature was among the benefits that the DOE cited in determining that there
should be a separate standard for compact clothes dryers under the EPCA."
Similarly, in proposing new efficiency standards for residential water heaters, the
DOE declined to amend the standards for “tabletop” water heaters because doing

so would require manufacturers to increase the size of such units, and space

% Energy Conservation Program: Energy Conservation Standards for
Residential Clothes Dryers and Room Air Conditioners, Direct Final Rule, 76
Fed. Reg. 22,454, 22,485 n.28 (April 21, 2011).

% JA-997-JA-998.
0 IA-672.
™ Residential Clothes Dryers, 76 Fed. Reg. at 22,485.
72
Id.
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constraints do not allow them to be any larger.”® Thus, the DOE concluded,
adopting a higher efficiency standard “would force this class of covered product
off the market, in violation of 42 U.S.C. 6295(0)(4).”™* In both of these
proceedings, the DOE looked beyond the general functions of the respective
products (clothes drying and water heating) and determined that installation-
related features provide utility warranting separate standards.

In fact, on multiple occasions DOE has expressly relied on installation
costs in determining that separate standards are necessary for products. For
example, in the DFR under review, DOE found that the space-saving aspect of
space-constrained residential heat pumps and air conditioners is beneficial
precisely because it reduces installation costs (JA-395):

DOE believes that through-the-wall equipment intended for replacement

applications can meet the definition of space-constrained products

because they must fit into a pre-existing hole in the wall, and a larger
through-the-wall unit would trigger a considerable increase in the
installation cost to accommodate the larger unit.

Similarly, in establishing separate standards for certain non-standard size

commercial heating and air conditioning equipment, DOE explained that it was

“concerned that, absent non-standard equipment, commercial customers could be

™ Energy Conservation Program: Energy Conservation Standards for
Residential Water Heaters, Direct Heating Equipment, and Pool Heaters, Notice
of Proposed Rulemaking, 74 Fed. Reg. 65,852, 65,867 (Dec. 11, 2009).

% 1d.
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forced to invest in costly building modifications to convert non-standard [wall]
sleeve openings to standard size dimensions.”” Hence, in both instances, DOE
determined that separate product classes for less-efficient products were
warranted due to the lower installation costs of such products.

Thus, DOE precedent flatly contradicts its attempt here (i) to paper over the
unique performance features of a Category | furnace (such as its ability to be
vented through a chimney, common-vented with other gas appliances, and
common-vented in multi-unit, multi-story housing, as well as its ability to vent
without having to address disposal of flue gas condensate) and (ii) to explain
away the considerable increase in installation costs for Category IV furnaces as
simply an “economic impact” issue that does not reflect a “special utility”
warranting separate classification.

An agency action should be set aside as arbitrary and capricious when the
agency departs from its own precedent without explanation. E.g., Ramaprakash
v. FAA, 346 F.3d 1121, 1124-25 (D.C. Cir. 2003). DOE precedent recognizes the
utility to consumers of venting and installation-related features. Yetin
determining that the only utility gas furnaces provide is the “space heating

function” — and that venting capability has only an “economic impact” — DOE

™ Energy Conservation Program for Commercial and Industrial Equipment:
Packaged Terminal Air Conditioner and Packaged Terminal Heat Pump Energy
Conservation Standards, Final Rule, 73 Fed. Reg. 58,772, 58,782 (Oct. 7, 2008)
(emphasis supplied).
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failed to provide any explanation for its departure from this precedent. Moreover,
as discussed above, the DOE’s analysis of this issue is inconsistent with the plain
language of the EPCA.” Accordingly, the DOE’s ruling is arbitrary and

capricious and in violation of the EPCA.

® See note 47, supra.
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CONCLUSION

The DFR and Notice as they relate to the contested furnace standard should

be vacated and the case remanded.
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42 U.SC. 86295. Energy conservation standards
[Subsections (a)-(n) and (r)-(hh) omitted.]

(o) Criteria for prescribing new or amended standards

(1) The Secretary may not prescribe any amended standard which increases the
maximum allowable energy use, or, in the case of showerheads, faucets, water
closets, or urinals, water use, or decreases the minimum required energy
efficiency, of a covered product.

(2)(A) Any new or amended energy conservation standard prescribed by the
Secretary under this section for any type (or class) of covered product shall be
designed to achieve the maximum improvement in energy efficiency, or, in the
case of showerheads, faucets, water closets, or urinals, water efficiency, which
the Secretary determines is technologically feasible and economically justified.

(B)(i) In determining whether a standard is economically justified, the
Secretary shall, after receiving views and comments furnished with respect to the
proposed standard, determine whether the benefits of the standard exceed its
burdens by, to the greatest extent practicable, considering—

(I) the economic impact of the standard on the manufacturers and on the
consumers of the products subject to such standard;

(I1) the savings in operating costs throughout the estimated average life
of the covered product in the type (or class) compared to any increase in
the price of, or in the initial charges for, or maintenance expenses of, the
covered products which are likely to result from the imposition of the
standard;

(111) the total projected amount of energy, or as applicable, water,
savings likely to result directly from the imposition of the standard;

(IV) any lessening of the utility or the performance of the covered
products likely to result from the imposition of the standard,

(V) the impact of any lessening of competition, as determined in writing
by the Attorney General, that is likely to result from the imposition of the
standard;

(V1) the need for national energy and water conservation; and
(V1) other factors the Secretary considers relevant.

(i) For purposes of clause (i)(V), the Attorney General shall make a
determination of the impact, if any, of any lessening of competition likely to

A-1
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result from such standard and shall transmit such determination, not later than 60
days after the publication of a proposed rule prescribing or amending an energy
conservation standard, in writing to the Secretary, together with an analysis of
the nature and extent of such impact. Any such determination and analysis shall
be published by the Secretary in the Federal Register.

(iii) If the Secretary finds that the additional cost to the consumer of
purchasing a product complying with an energy conservation standard level will
be less than three times the value of the energy, and as applicable, water, savings
during the first year that the consumer will receive as a result of the standard, as
calculated under the applicable test procedure, there shall be a rebuttable
presumption that such standard level is economically justified. A determination
by the Secretary that such criterion is not met shall not be taken into
consideration in the Secretary's determination of whether a standard is
economically justified.

(3) The Secretary may not prescribe an amended or new standard under this
section for a type (or class) of covered product if—

(A) for products other than dishwashers, clothes washers, clothes dryers,
and kitchen ranges and ovens, a test procedure has not been prescribed
pursuant to section 6293 of this title with respect to that type (or class) of
product; or

(B) the Secretary determines, by rule, that the establishment of such
standard will not result in significant conservation of energy or, in the case
of showerheads, faucets, water closets, or urinals, water, or that the
establishment of such standard is not technologically feasible or
economically justified.

For purposes of section 6297 of this title, a determination under subparagraph
(B) with respect to any type (or class) of covered products shall have the same
effect as would a standard prescribed for such type (or class).

(4) The Secretary may not prescribe an amended or new standard under this
section if the Secretary finds (and publishes such finding) that interested persons
have established by a preponderance of the evidence that the standard is likely to
result in the unavailability in the United States in any covered product type (or
class) of performance characteristics (including reliability), features, sizes,
capacities, and volumes that are substantially the same as those generally
available in the United States at the time of the Secretary's finding. The failure of
some types (or classes) to meet this criterion shall not affect the Secretary's
determination of whether to prescribe a standard for other types (or classes).

A-2



USCA Case #11-1485  Document #1474885 Filed: 01/13/2014  Page 83 of 121

(5) The Secretary may set more than 1 energy conservation standard for
products that serve more than 1 major function by setting 1 energy conservation
standard for each major function.

(6) Regional standards for furnaces, central air conditioners, and heat
pumps.—

(A) In general.—In any rulemaking to establish a new or amended
standard, the Secretary may consider the establishment of separate
standards by geographic region for furnaces (except boilers), central air
conditioners, and heat pumps.

(B) National and regional standards.—

(i) National standard.—If the Secretary establishes a regional standard
for a product, the Secretary shall establish a base national standard for
the product.

(ii) Regional standards.—If the Secretary establishes a regional
standard for a product, the Secretary may establish more restrictive
standards for the product by geographic region as follows:

(I) For furnaces, the Secretary may establish 1 additional standard
that is applicable in a geographic region defined by the Secretary.

(1) For any cooling product, the Secretary may establish 1 or 2
additional standards that are applicable in 1 or 2 geographic regions as
may be defined by the Secretary.

(C) Boundaries of geographic regions.—

(i) In general.—Subject to clause (ii), the boundaries of additional
geographic regions established by the Secretary under this paragraph
shall include only contiguous States.

(if) Alaska and hawaii.—The States of Alaska and Hawaii may be
included under this paragraph in a geographic region that the States are
not contiguous to.

(iii) Individual states.—Individual States shall be placed only into a
single region under this paragraph.

(D) Prerequisites.—In establishing additional regional standards under
this paragraph, the Secretary shall—

(i) establish additional regional standards only if the Secretary
determines that—

A-3
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() the establishment of additional regional standards will produce
significant energy savings in comparison to establishing only a single
national standard; and

(11) the additional regional standards are economically justified
under this paragraph; and

(i) consider the impact of the additional regional standards on
consumers, manufacturers, and other market participants, including
product distributors, dealers, contractors, and installers.

(E) Application; effective date.—

(i) Base national standard.—Any base national standard established
for a product under this paragraph shall—

(I) be the minimum standard for the product; and

(11) apply to all products manufactured or imported into the United
States on and after the effective date for the standard.

(ii) Regional standards.—Any additional and more restrictive regional
standard established for a product under this paragraph shall apply to
any such product installed on or after the effective date of the standard
in States in which the Secretary has designated the standard to apply.

(F) Continuation of regional standards.—

(i) In general.—In any subsequent rulemaking for any product for
which a regional standard has been previously established, the Secretary
shall determine whether to continue the establishment of separate
regional standards for the product.

(if) Regional standard no longer appropriate.—Except as provided in
clause (iii), if the Secretary determines that regional standards are no
longer appropriate for a product, beginning on the effective date of the
amended standard for the product—

() there shall be 1 base national standard for the product with
Federal enforcement; and

(I1) State authority for enforcing a regional standard for the product
shall terminate.

(iii) Regional standard appropriate but standard or region changed.—

(I) State no longer contained in region.—Subject to subclause (I11),
if a State is no longer contained in a region in which a regional
standard that is more stringent than the base national standard applies,
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the authority of the State to enforce the regional standard shall
terminate.

(I1) Standard or region revised so that existing regional standard
equals base national standard.—If the Secretary revises a base
national standard for a product or the geographic definition of a region
so that an existing regional standard for a State is equal to the revised
base national standard—

(aa) the authority of the State to enforce the regional standard
shall terminate on the effective date of the revised base national
standard; and

(bb) the State shall be subject to the revised base national
standard.

(111) Standard or region revised so that existing regional standard
equals base national standard.—If the Secretary revises a base
national standard for a product or the geographic definition of a region
so that the standard for a State is lower than the previously approved
regional standard, the State may continue to enforce the previously
approved standard level.

(iv) Waiver of federal preemption.—Nothing in this paragraph
diminishes the authority of a State to enforce a State regulation for
which a waiver of Federal preemption has been granted under section
6297(d) of this title.

(G) Enforcement.—
(i) Base national standard.—

(1) In general.—The Secretary shall enforce any base national
standard.

(1) Trade association certification programs.—In enforcing the base
national standard, the Secretary shall use, to the maximum extent
practicable, national standard nationally recognized certification
programs of trade associations.

(if) Regional standards.—

(I) Enforcement plan.—Not later than 90 days after the date of the
issuance of a final rule that establishes a regional standard, the
Secretary shall initiate a rulemaking to develop and implement an
effective enforcement plan for regional standards for the products that
are covered by the final rule.
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(1) Responsible entities.—Any rules regarding enforcement of a
regional standard shall clearly specify which entities are legally
responsible for compliance with the standards and for making any
required information or labeling disclosures.

(111) Final rule.—Not later than 15 months after the date of the
issuance of a final rule that establishes a regional standard for a
product, the Secretary shall promulgate a final rule covering
enforcement of regional standards for the product.

(IV) Incorporation by states and localities.—A State or locality may
incorporate any Federal regional standard into State or local building
codes or State appliance standards.

(V) State enforcement.—A State agency may seek enforcement of a
Federal regional standard in a Federal court of competent jurisdiction.

(H) Information disclosure.—

(i) In general.—Not later than 90 days after the date of the publication
of a final rule that establishes a regional standard for a product, the
Federal Trade Commission shall undertake a rulemaking to determine
the appropriate 1 or more methods for disclosing information so that
consumers, distributors, contractors, and installers can easily determine
whether a specific piece of equipment that is installed in a specific
building is in conformance with the regional standard that applies to the
building.

(if) Methods.—A method of disclosing information under clause (i)
may include—

(I) modifications to the Energy Guide label; or

(1) other methods that make it easy for consumers and installers to
use and understand at the point of installation.

(iii) Completion of rulemaking.—The rulemaking shall be completed
not later 15 months after the date of the publication of a final rule that
establishes a regional standard for a product.

(p) Procedure for prescribing new or amended standards

Any new or amended energy conservation standard shall be prescribed in
accordance with the following procedure:

(1) A proposed rule which prescribes an amended or new energy conservation
standard or prescribes no amendment or no new standard for a type (or class) of
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covered products shall be published in the Federal Register. In prescribing any
such proposed rule with respect to a standard, the Secretary shall determine the
maximum improvement in energy efficiency or maximum reduction in energy
use that is technologically feasible for each type (or class) of covered products. If
such standard is not designed to achieve such efficiency or use, the Secretary
shall state in the proposed rule the reasons therefor.

(2) After the publication of such proposed rulemaking, the Secretary shall, in
accordance with section 6306 of this title, afford interested persons an
opportunity, during a period of not less than 60 days, to present oral and written
comments (including an opportunity to question those who make such
presentations, as provided in such section) on matters relating to such proposed
rule, including—

(A) whether the standard to be prescribed is economically justified
(taking into account those factors which the Secretary must consider
under subsection (0)(2) of this section) or will result in the effects
described in subsection (0)(4) of this section;

(B) whether the standard will achieve the maximum improvement in
energy efficiency which is technologically feasible;

(C) if the standard will not achieve such improvement, whether the
reasons for not achieving such improvement are adequate; and

(D) whether such rule should prescribe a level of energy use or
efficiency which is higher or lower than that which would otherwise
apply in the case of any group of products within the type (or class) that
will be subject to such standard.

(3) A final rule prescribing an amended or new energy conservation standard
or prescribing no amended or new standard for a type (or class) of covered
products shall be published as soon as is practicable, but not less than 90 days,
after publication of the proposed rule in the Federal Register.

(4) Direct final rules.—

(A) In general.—On receipt of a statement that is submitted jointly by
interested persons that are fairly representative of relevant points of
view (including representatives of manufacturers of covered products,
States, and efficiency advocates), as determined by the Secretary, and
contains recommendations with respect to an energy or water
conservation standard—

(i) if the Secretary determines that the recommended standard
contained in the statement is in accordance with subsection (o) or
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section 6313(a)(6)(B) of this title, as applicable, the Secretary may
issue a final rule that establishes an energy or water conservation
standard and is published simultaneously with a notice of proposed
rulemaking that proposes a new or amended energy or water
conservation standard that is identical to the standard established in
the final rule to establish the recommended standard (referred to in
this paragraph as a “direct final rule); or

(ii) if the Secretary determines that a direct final rule cannot be
issued based on the statement, the Secretary shall publish a notice of
the determination, together with an explanation of the reasons for the
determination.

(B) Public comment.—The Secretary shall solicit public comment for
a period of at least 110 days with respect to each direct final rule issued
by the Secretary under subparagraph (A)(i).

(C) Withdrawal of direct final rules.—

(i) In general.—Not later than 120 days after the date on which a
direct final rule issued under subparagraph (A)(i) is published in the
Federal Register, the Secretary shall withdraw the direct final rule if—

(I) the Secretary receives 1 or more adverse public comments
relating to the direct final rule under subparagraph (B)(i) * or any
alternative joint recommendation; and

(I1) based on the rulemaking record relating to the direct final
rule, the Secretary determines that such adverse public comments or
alternative joint recommendation may provide a reasonable basis
for withdrawing the direct final rule under subsection (0), section
6313(a)(6)(B) of this title, or any other applicable law.

(if) Action on withdrawal.—On withdrawal of a direct final rule
under clause (i), the Secretary shall—

(I) proceed with the notice of proposed rulemaking published
simultaneously with the direct final rule as described in
subparagraph (A)(i); and

(1) publish in the Federal Register the reasons why the direct
final rule was withdrawn.

(iii) Treatment of withdrawn direct final rules.—A direct final rule
that is withdrawn under clause (i) shall not be considered to be a final
rule for purposes of subsection (0).
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(D) Effect of paragraph.—Nothing in this paragraph authorizes the
Secretary to issue a direct final rule based solely on receipt of more than
1 statement containing recommended standards relating to the direct
final rule.

(q) Special rule for certain types or classes of products

(1) A rule prescribing an energy conservation standard for a type (or class) of
covered products shall specify a level of energy use or efficiency higher or lower
than that which applies (or would apply) for such type (or class) for any group of
covered products which have the same function or intended use, if the Secretary
determines that covered products within such group—

(A) consume a different kind of energy from that consumed by other
covered products within such type (or class); or

(B) have a capacity or other performance-related feature which other
products within such type (or class) do not have and such feature justifies
a higher or lower standard from that which applies (or will apply) to other
products within such type (or class).

In making a determination under this paragraph concerning whether a
performance-related feature justifies the establishment of a higher or lower
standard, the Secretary shall consider such factors as the utility to the consumer of
such a feature, and such other factors as the Secretary deems appropriate.

(2) Any rule prescribing a higher or lower level of energy use or efficiency
under paragraph (1) shall include an explanation of the basis on which such
higher or lower level was established.
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42 U.S.C. 86306. Administrative procedure and judicial review

(a) Procedure for prescription of rules

(1) In addition to the requirements of section 553 of title 5, rules prescribed
under section 6293, 6294, 6295, 6297, or 6298 of this title shall afford interested
persons an opportunity to present written and oral data, views, and arguments
with respect to any proposed rule.

(2) In the case of a rule prescribed under section 6295 of this title, the
Secretary shall, by means of conferences or other informal procedures, afford
any interested person an opportunity to question—

(A) other interested persons who have made oral presentations; and

(B) employees of the United States who have made written or oral
presentations with respect to disputed issues of material fact.

Such opportunity shall be afforded to the extent the Secretary determines that
questioning pursuant to such procedures is likely to result in a more timely and
effective resolution of such issues.

(3) A transcript shall be kept of any oral presentations made under this
subsection.

(b) Petition by persons adversely affected by rules; effect on other laws

(1) Any person who will be adversely affected by a rule prescribed under
section 6293, 6294, or 6295 of this title may, at any time within 60 days after the
date on which such rule is prescribed, file a petition with the United States court
of appeals for the circuit in which such person resides or has his principal place
of business, for judicial review of such rule. A copy of the petition shall be
transmitted by the clerk of the court to the agency which prescribed the rule.
Such agency shall file in the court the written submissions to, and transcript of,
the proceedings on which the rule was based, as provided in section 2112 of title
28.

(2) Upon the filing of the petition referred to in paragraph (1), the court shall
have jurisdiction to review the rule in accordance with chapter 7 of title 5 and to
grant appropriate relief as provided in such chapter. No rule under section 6293,
6294, or 6295 of this title may be affirmed unless supported by substantial
evidence.

(3) The judgment of the court affirming or setting aside, in whole or in part,
any such rule shall be final, subject to review by the Supreme Court of the
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United States upon certiorari or certification as provided in section 1254 of title
28.

(4) The remedies provided for in this subsection shall be in addition to, and not
in substitution for, any other remedies provided by law.

(5) The procedures applicable under this part shall not—

(A) be considered to be modified or affected by any other provision of
law unless such other provision specifically amends this part (or
provisions of law cited herein); or

(B) be considered to be superseded by any other provision of law unless
such other provision does so in specific terms by referring to this part and
declaring that such provision supersedes, in whole or in part, the
procedures of this part.

(c) Jurisdiction
Jurisdiction is vested in the Federal district courts of the United States over
actions brought by—

(1) any adversely affected person to determine whether a State or local
government is complying with the requirements of this part; and

(2) any person who files a petition under section 6295(n) of this title
which is denied by the Secretary.
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10 C.F.R. Part 430, Subpart C, Appendix A

Appendix A to Subpart C of Part 430—Procedures, Interpretations and
Policies for Consideration of New or Revised Energy Conservation
Standards for Consumer Products

[Table of contents omitted.]

1. Objectives

This Appendix establishes procedures, interpretations and policies to guide the
DOE in the consideration and promulgation of new or revised appliance
efficiency standards under the Energy Policy and Conservation Act (EPCA). The
Department's objectives in establishing these guidelines include:

(a) Provide for early input from stakeholders. The Department seeks to provide
opportunities for public input early in the rulemaking process so that the initiation
and direction of rulemakings is informed by comment from interested parties.
Under the guidelines established by this Appendix, DOE will seek early input
from interested parties in setting rulemaking priorities and structuring the analyses
for particular products. Interested parties will be invited to provide input for the
selection of design options and will help DOE identify analysis, data, and
modeling needs. DOE will gather input from interested parties through a variety
of mechanisms, including public workshops.

(b) Increase predictability of the rulemaking timetable. The Department seeks to
make informed, strategic decisions about how to deploy its resources on the range
of possible standards development activities, and to announce these prioritization
decisions so that all interested parties have a common expectation about the
timing of different rulemaking activities. The guidelines in this Appendix provide
for setting priorities and timetables for standards development and test procedure
modification and reflect these priorities in the Regulatory Agenda.

(c) Increase use of outside technical expertise. The Department seeks to expand
its use of outside technical experts in evaluating product-specific engineering
Issues to ensure that decisions on technical issues are fully informed. The
guidelines in this Appendix provide for increased use of outside technical experts
in developing, performing and reviewing the analyses. Draft analytical results
will be distributed for peer and stakeholder review.
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(d) Eliminate problematic design options early in the process. The Department
seeks to eliminate from consideration, early in the process, any design options that
present unacceptable problems with respect to manufacturability, consumer
utility, or safety, so that the detailed analysis can focus only on viable design
options. Under the guidelines in this Appendix, DOE will eliminate from
consideration design options if it concludes that manufacture, installation or
service of the design will be impractical, or that the design option will adversely
affect the utility of the product, or if the design has adverse safety or health
impacts. This screening will be done at the outset of a rulemaking.

(e) Fully consider non-regulatory approaches. The Department seeks to
understand the effects of market forces and voluntary programs on encouraging
the purchase of energy efficient products so that the incremental impacts of a new
or revised standard can be accurately assessed and the Department can make
informed decisions about where standards and voluntary “market pull”” programs
can be used most effectively. Under the guidelines in this Appendix, DOE will
solicit information on the effectiveness of market forces and non-regulatory
approaches for encouraging the purchase of energy efficient products, and will
carefully consider this information in assessing the benefits of standards. In
addition, DOE will continue to support voluntary efforts by manufacturers,
retailers, utilities and others to increase product efficiency.

(f) Conduct thorough analysis of impacts. In addition to understanding the
aggregate costs and benefits of standards, the Department seeks to understand the
distribution of those costs and benefits among consumers, manufacturers and
others, and the uncertainty associated with these analyses of costs and benefits, so
that any adverse impacts on significant subgroups and uncertainty concerning any
adverse impacts can be fully considered in selecting a standard. Under the
guidelines in this Appendix, the analyses will consider the variability of impacts
on significant groups of manufacturers and consumers in addition to aggregate
costs and benefits, report the range of uncertainty associated with these impacts,
and take into account cumulative impacts of regulation on manufacturers.

(g) Use transparent and robust analytical methods. The Department seeks to use
qualitative and quantitative analytical methods that are fully documented for the
public and that produce results that can be explained and reproduced, so that the
analytical underpinnings for policy decisions on standards are as sound and well-
accepted as possible. Under the guidelines in this Appendix, DOE will solicit
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input from interested parties in identifying analysis, data, and modeling needs
with respect to measurement of impacts on manufacturers and consumers.

(h) Articulate policies to guide selection of standards. The Department seeks to
adopt policies elaborating on the statutory criteria for selecting standards, so that
interested parties are aware of the policies that will guide these decisions. Under
the guidelines in this Appendix, policies for screening design options, selecting
candidate standard levels, selecting a proposed standard level, and establishing the
final standard are established.

(i) Support efforts to build consensus on standards. The Department seeks to
encourage development of consensus proposals for new or revised standards
because standards with such broad-based support are likely to balance effectively
the economic, energy, and environmental interests affected by standards. Under
the guidelines in this Appendix, DOE will support the development and
submission of consensus recommendations for standards by representative groups
of interested parties to the fullest extent possible.

(j) Reduce time and cost of developing standards. The Department seeks to
establish a clear protocol for initiating and conducting standards rulemakings in
order to eliminate time-consuming and costly missteps. Under the guidelines in
this Appendix, increased and earlier involvement by interested parties and
increased use of technical experts should minimize the need for re-analysis. This
process should reduce the period between the publication of an Advance Notice of
Proposed Rulemaking (ANOPR) and the publication of a final rule to not more
than 18 months, and should decrease the government and private sector resources
required to complete the standard development process.

[Sections 2-14 omitted.]
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AFFIDAVIT OF BERTRAM KALISCH
ON BEHALF OF
THE AMERICAN PUBLIC GAS ASSOCIATION

Being first duly sworn, I, Bertram Kalisch, on oath do depose and state:

1. My name is Bertram Kalisch. I am the President and Chief Executive Officer
of the American Public Gas Association (APGA). My business address 1s 201
Massachusetts Avenue, N.W., Suite C-4, Washington, D.C. 20002. APGA is
the national association of publicly-owned local distribution systems serving
natural gas to the consumers in their respective comrﬁunities. There are some
1,200 local gas distribution systems in the country, of which approximately 950
are publicly-owned. Some 700 publicly-owned natural gas distribution systems
in 36 states are members of APGA.

2. The purposes of APGA, as set forth in its bylaws (Article I, Section 3) are as
follows: “The particular business and objects of the Association are (1) to
promote cooperation between, and to render service to, municipal corporations,
other public or quasi-public corporations, bodies or agencies, cooperative
associations, nonprofit corporations, and similar organizations, owning or
operating gas systems or facilities, or specifically authorized by law to own or
operate such systems or facilities; (2) to promote the mutual improvements of

its members; (3) to advance the common purposes of its members; and (4) to
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render service to its members with particular regard to problems in the fields of
(a) management and operation; (b) engineering, design, construction, operation,
and research; (c) accounting and commercial practice; (d) legal policy; (e)
insurance; and (f) such other problems as may be common to, or of general
interest to, publicly-owned gas systems.” Consistent with this mandate, APGA
has been active in promoting fuel efficiency generally and enhanced gas use
specifically as being in the best interests of its members and of the public
generally.

3. APGA has been an active parﬁcipant before the Department of Energy (DOE)
in a proceeding entitled as “Energy Conservation Program: Energy
Conservation Standards for Residential Furnaces and Residential Central Air
Conditioners and Heat Pumps,” Docket Number EERE-2011- BT-STD-0011.
In this proceeding, DOE has issued a direct final rule (DFR) in which, among
other things, it has required a 90% efficiency standard for residential gas
furnaces in the northern region of the United States, encompassing some 30
states in which some 260 members of APGA are located.

4. APGA participated in this proceeding, along with numerous other distributors
and distributor groups, because of the harm that the implementation of the 90%
efficiency standard will cause to its members. The 90% standard will have the

practical effect of banning the existing 80% efficient Category I non-
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condensing furnace in the northern region, which in turn will have many
unintended consequences adversely affecting APGA members and the
consumers they serve. These injuries are described in the record below and in
the accompanying affidavit of two of APGA’s member, Philadelphia Gas
Works (PGW) and Hamilton, Ohio (Hamilton). I want to point out that the
harm described by PGW and Hamilton is not unique to them. It is clear to me
both from the comments filed by numerous local distribution systems |
(including APGA members) ih this proceeding and from my independent
knowledge of APGA members’ systems that the harm described in those
comments and in the accompanying PGW and Hamilton affidavits will be
experienced by APGA’s members generally and other gas systems in the
northern region if the DFR is permitted to stand.

5. It was because of this harm to APGA members that APGA (along with the
American Gas Association) retained the experts at the Gas Technology Institute
(GTI) to analyze the economic justification provided by DOE in the DFR to
determine if it was valid. GTI is a highly respected non-profit research and
development organization that for 70 years has been a leader in the
development and deployment of technology solutions that contribute to a better
energy future. As shown in the GTI Report accompanying APGA’s comments

and in the comments of many others, which are discussed in the body of the
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APGA brief being submitted to the court, the economic justification provided
by DOE for the DFR is without factual foundation. In point of fact, the GTI
Report shows that the DFR will have negative life cycle cost savings in the key
replacement market, with more customers being harmed than benefitted.
However, the even more important point to APGA is that any government
mandate that outlaws the Category I furnace will cause substantial harm to the
replacement market because there will be fuel switching by customers that react
to the first cost price signal of a Category IV furnace versus any putative life
cycle cost savings that may be predicted. Such fuel switching will harm our
members, whose loads will diminish, and harm the public interest in a clean
environment (as the likely alternatives are electric-powered furnaces and water
heaters).

6. I want to point out and emphasize that APGA and its members are normally
supportive of enhanced efficiency standards. PGW and Hamilton are typical
APGA members, which have programs promoting the purchase of efficient
equipment (through rebates) and demand constraint (see PGW affidavit at
paragraph 8 and Hamilton affidavit at paragraph 1 1).} APGA and its members
would not be actively participating in this proceeding in opposition to the DFR
but for the clear and direct harm that the DFR will cause APGA’s members in

terms of lost load (and related effects) due to fuel switching by those many
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customers that will elect a non-gas alternative to the Category IV furnace being
mandated in the DFR.

7. Finally, I should also note that, in my view, APGA and its members, and the
public generally, are harmed when an agency uses the direct final rule process,
in lieu of normal notice aﬁd comment rulemaking, to adopt a highly
controversial rule to which there is substantial opposition on the merits. The
notion that an agency would in a ten-day period reject out of hand the very
substantive points made in opposition to the DFR by APGA and others is very
offensive and indicates to me that the agency is not engaged in reasoned
decision-making but rather is acting as an advocate for a point of view that it
had already determihed to adopt regardless of the merits of the arguments of
those opposing the DFR.

8. Further affiant sayeth not.

(THE NEXT PAGE IS THE SIGNATURE PAGE)
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AFFIDAVIT OF BERTRAM KALISCH
ON BEHALF OF THE AMERICAN PUBLIC GAS ASSOCIATION

District of Columbia ) SS

I, Bertram Kalisch, being first duly sworn, on oath, depose and state that the
foregoing affidavit was prepared by me and that the statements contained in such

affidavit are true and correct to the best of my information and belief.

Michael Todd Brady
Notary Public, District of Columbia
My Commission Expires 3/14/2013

Mggaan
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AFFIDAVIT OF STEVEN P. HERSHEY
ON BEHALF OF PHILADELPHIA GAS WORKS
Being first duly sworn, I, Steven P. Hershey, on oath do depose and state:

1. My name is Steven P. Hershey. I am the Vice President Regulatory and
External Affairs of the Philadelphia Gas Works (PGW); my business address is
800 W. Montgomery Avenue, Philadelphia, PA 19122. PGW is the local gas
distribution company owned and operated by the City of Philadelphia serving
some 500,000 residential, commercial and industrial customers within
Philadelphia. PGW is the largest municipally-owned local gas distribution
system in the United States, and it is a member of the American Public Gas
Association.

2. I have served PGW since January, 2004. Prior to that date [ was in private law
practice for six years and, prior to that, I was a Supervising Attorney at
Community Legal Services in Philadelphia for twenty-two years. I also served
as an attorney in the Regional Legal Services Program in Stamford, Connecticut
for four years.

3. The main purpose of this affidavit is to discuss the adverse consequences to
PGW and its customers of the direct final rule (DFR) issued by the Department
of Energy (DOE) on June 27, 2011, and reaffirmed by it on October 24, 2011.

More specifically, PGW is concerned about that aspect of the DFR setting a
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90% efficiency standard for non-weatherized (i.e., residential) furnaces in the
northern region. Philadelphia is in the northern region, and the practical effect
of the DFR on PGW will be loss of load due to fuel switching on our system as
well as enhanced safety-related problems, as described in more detail below.

4. The 90% efficiency requirement set forth in the DFR will mean that virtually
our entire replacement market will be required at some point either to convert
from existing Category I non-condensing furnaces, which do not require
condensate drains or special venting, to Category IV condensing furnaces,
which have special venting and condensate drainage requirements, or to switch
to alternate equipment that is less costly to purchase or install (electric or
kerosene burning), but which is more damaging to the environment and more
costly to operate. The incremental costs associated with purchasing and
properly installing a condensing furnace are substantial, estimated by the
American Gas Association at between $1500 and $2200 where there is also an
orphaned water heater (as is most often the case),’ a range with which PGW
agrees, and these incremental costs will likely result in substantial fuel
switching on our system, especially by our large lower income population.

5. Whereas Category I non-condensing gas furnaces (and gas water heaters) use a

common vertical vent through a flue or chimney, this is not possible with

! See AGA November 4, 2010 submission in Docket EE-2009-BT-STD-0022, R.44 at 5.
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Category IV condensing furnaces, which are supposed to provide condensate
draining and treatment and must be vented laterally through a wall or, if that is
not possible (as will often be the case), vented vertically though a dedicated flue
or chimney with an exhaust fan (which is a component of the furnace) to ensure
proper venting. The special venting requirements associated with Category IV
condensing furnaces are particularly onerous in cities like Philadelphia, which
has a significant number of row homes in which access to an exterior wall is
either impossible (if you are an interior home) or very difficult (if you are an
exterior unit) since installation requirements prevent venting near a sidewalk or
below a window (almost all existing heating systems in these homes are
installed in a below ground basement); ? and the chimneys in these dwellings
are typically too small to accommodate separate vents for a furnace and water
heater (as required with the Category IV installation). Also, as to the related
problem of the orphaned water heater (orphaned because it can no longer use
the common vent with the non-condensing furnace) that must likewise be
upgraded at a substantial cost if it is even physically possible (which is
frequently not the case) or abandoned in favor of an electric water heater.

Because of the upfront cost differential associated with installing a Category [V

? Approximately 75.4% of Philadelphia homes are row homes. Approximately 15.3% are twin homes sharing one
common wall, totaling 90.7% of all homes.
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condensing furnace, we conclude that a substantial portion of our customer base
will elect to convert from gas to electricity or to kerosene.

6. To fully appreciate the impact of this up-front cost differential on PGW and its
customers, it is important to know that in 2010, 25% of Philadelphia households
were at or below 100% of the Federal Poverty Level (FPL), 35.1% were at or
below 150% FPL, and 44.9% at or below 200% of FPL. The 150% standard is
the typical upper threshold for eligibility in many government programs such as
Low Income Heating Energy Assistance Program (LIHEAP) that provide
assistance to low income families, though eligibility for that program has in
some years extended as high as 185% of FPL by the Commonwealth of
Pennsylvania. I am without knowledge about such an extension by other states.
There are also many seniors living on low, fixed incomes as well as many
“working poor” who struggle to pay their bills. For these customers, the fact
that natural gas may be the more economic fuel over the life-time of the
equipment is immaterial; these customers do not have disposable income and
their sole focus is the up-front, out-of-pocket cost of purchasing and installing
the appliance. If the purchase and installation cost of a new natural gas furnace
and/or water heater is more than the cost of equipment fueled by an alternative
energy source by any appreciable amount, as is the case with conversion to a

Category IV condensing furnace, these customers will likely opt for the
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alternative, in this case electricity or kerosene. The same is also true for our
rental units, which, according to 2010 census data, comprise around 45% of the
total dwellings in Philadelphia; our experience is that landlords focus virtually
exclusively on “first costs” since the operating costs are typically paid by, or
passed through to, the tenants. Thus, the incremental costs associated with
installing Category IV condensing furnaces will mean that many of our
customers, at such time as they must replace their existing gas furnaces, will opt
for electricity or kerosene, which not only adversely affects the health of PGW
but also adversely affects the environment in our city due to the much greater
efficiency and lower level of pollutants of gas heat on a full fuel cycle basis and
is contrary to the purpose of DOE’s rule. A high percentage of electricity in
this region is generated by coal-fired plants and then delivered relatively long
distances, with attendant substantial line loss. Kerosene produces indoor air
pollution and fire dangers, as well as the risk of fuel spills inside the home,
further increasing both fire and indoor pollution hazards.

7. The other significant harm that will attend the implementation of the 90%
efficiency standard is that the same low and moderate income customers will
likely opt for an even worse alternative than switching fuels: they may continue
to patch their existing equipment long after the point where it should have been

replaced. This has serious potential safety ramifications not only for the
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directly affected consumers, but also their neighbors and the PGW employees
who visit homes in response to calls regarding leaking gas. In the event of an
increase in safety calls which are related to the above, PGW, as a first
responder, would be required to address these matters.

8. PGW supports and encourages energy efficiency. We have voluntarily
proposed and implemented (with PUC approval) the largest natural gas demand
side management program in Pennsylvania. The program, called
“EnergySense,” includes rebate programs for high efficiency furnaces and
significant, cost-effective treatments for certain low income customers who
meet specified criteria. We urge our customers to use gas wisely and to install
the most efficient equipment possible. We offer numerous tips to our
customers about saving gas and reducing consumption and resulting gas bills.
The unfortunate fact is that the many low and moderate income customers on
our system simply do not have the financial wherewithal to make investment
decisions based on life cycle costs; they, along with the many landlords in the
city, react only to the out of pocket “first costs.” The impact of the DFR, which
in effect bans the future installation of Category I non-condensing furnaces in
Philadelphia, will be to drive many of our customers to electricity or kerosene.

This will adversely affect those PGW customers that remain on gas and will
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have to pick up the fixed costs of the system that would have been paid by the
former gas customers.

9. Further affiant sayeth not.

(THE NEXT PAGE IS THE SIGNATURE PAGE)
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AFFIDAVIT OF STEVEN P. HERSHEY
ON BEHALF OF PHILADELPHIA GAS WORKS

State of Pennsylvania )
) SS
County of Philadelphia )

I, Steven P. Hershey, being first duly sworn, on oath, depose and state that
the foregoing affidavit was prepared by me and that the statements contained in

such affidavit are true and correct to the best of my information and belief.

fL P

Steven P. Hershey

Subscribed and sworn to before me this _{  day of May 2012.

ston i

(Name of Notary)

NOTARIAL SEAL
SHARON R ORTIZ
Notary Public
PHILADELPHIA CITY, PHILADELPHIA CNTY
My Commission Expires Jul 12, 2013
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AFFIDAVIT OF JAMES G. COLLINS

ON BEHALF OF CITY OF HAMILTON, OHIO
DEPARTMENT OF UNDERGROUND UTILITIES

I, James G. Collins, under oath, do hereby state and aver as follows:

1. Iam of sound mind, lawful age and fully competent to make this notice of
representation and affidavit. This affidavit is based upon my personal and professional
knowledge. This affidavit contains my testimony the same as if | had been called to
testify in Court.

2. lTam employed by the City of Hamilton, Ohio, and serve as the Director of the
Department of Underground Utilities {(DUU), which includes the City’s Gas & Water
Distribution Division. My business address is 345 High Street, Hamilton, OH 45011.
DUU is the local natural gas distribution company owned and operated by the City of
Hamilton, serving approximately 24,000 residential, commercial and industrial
customers in and adjacent to Hamilton. DUU is the 31st largest publicly-owned local
distribution system in the United States, and a founding member of the American Public
(as Association (APGA).

3. I'have served DUU (formerly the Department of Gas & Water) as Director since 2007. 1
have been employed by the City since 2001 and prior to my current position I served as
the Gas & Water Engineer and the City Engineer. Prior to my employment at the City, I
had 12 years of experience as a consulting engineer for private sector engineering
companies. | |

4. The purpose of my affidavit is to discuss the harm to DUU and its customers of the
direct final rule (DFR} issued by the Department of Energy (DOE) on June 27, 2011,

1
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which it declined to withdraw by Notice issued October 24, 2011, despite adverse
comments from APGA and others. More specifically, DUU is concerned about that
aspect of the DFR setting a 90% efficiency standard for residential furnaces in the
northern 30 states. Ohio is one of the affected nox;thern 30 states. The effect of the DFR
on DUU will be loss of load due to fuel switching on our system as well as enhanced
safety-related problems, as described below. I should note at the outset that virtually
all of our residential customers have gas-fired furnaces, and the large majority of these
customers also have gas-fired hot water heaters.

5. The 90% efficiency mandate in the DFR will mean that virtually all of our customers
will be required at some point to convert from existing Category I (non-condensing)
furnaces, which do not require special venting or condensate drains, to Category IV
(condensing) furnaces, which have special condensate venting and drainage
requirements. The incremental costs associated with purchasing and installing a
Category IV condensing furnace are substantial, as I discuss further below, and will
cause substantial fuel switching on our system, especially as to our large lower-income
population.

6. Category I non-condensing natural gas furnaces and natural gas water heaters use a
common vertical vent through a flue or chimney; however, this is not possible with
Category IV condensing furnaces, which are supposed to be vented laterally through a
wall or, if that is not possible (as is often the case in our community), vented vertically
though a dedicated flue or chimney at even greater cost. The special venting
requirements associated with Category IV condensing furnaces present physical as well

as financial obstacles for customers in cities like Hamilton that have a high
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concentration of high density, older urban neighborhoods, where homes are located
very near their neighbors and where side-venting is often impossible. Also, there is the
related problem of the orphaned water heater (orphaned because it can no longer use
the common vent with the Category I non-condensing furnace) that must likewise be
upgraded at a cost or abandoned in favor of an electric water heater. We estimate the
increased purchase price of a Category IV condensing furnace to be approximately $700
and the incremental installation costs to be in the range of $400 to $1,000. In addition
the estimated cost of upgrading an orphaned water heater to be in the range of $400 or
more. This means that for most of our customers the incremental cost of installing a
condensing furnace will be in the range of $1500 to $2100. By contrast, we estimate the
costs of installing a new Category I non-condensing natural gas furnace to be about the
same as installing an electric furnace. Thus, because of this substantial upfront cost
differential, we expect a substantial portion of our customer base, most of which
customers rely on Category I non-condensing furnaces, to convert from natural gas to
electricity at such time as furnace replacement occurs if the DFR stands.

7. To fully appreciate the impact of this up-front cost differential, it is important to
understand that, based upon the most recent statistics provided by the U.S. Department
of Housing and Urban Development, approximately 55.6% of Hamilton’s residential
customers are at or below the low/moderate income level. For these customers, and
even for many above that income level, the fact that natural gas may be the more
economical fuel over the life-time of the equipment is immaterial. Most often, the sole
focus of these customers is the upfront cost of purchasing and installing the appliance.

If the upfront/installation cost of a natural gas furnace and/or water heater is any
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appreciable amount higher than electric, as is the case with conversion to a Category IV
condensing furnace, these customers will most often choose the electric alternative.

8. The same is also true, and possibly more so, for the City’s rental units, which comprise
approximately 39% of all total dwelling units in Hamilton. Based upon experience in
the City, landlords focus almost exclusively on upfront costs, since the operating costs
are typically paid by, or passed through to, the tenants. Thus, the incremental costs
associated with installing Category IV condensing furnaces will mean that many of our
landlords, at such time as they must replace their existing Category [ non-condensing
natural gas furnaces, will opt for electricity, which not only would decrease our load
due to fuel switching but also adversely affect the environment due to the lost benefits
of higher efficiency and lower emissions of natural gas heat compared to electric heat
on a full fuel cycle basis.

9. The other significant harm that will result from the implementation of the 90%
efficiency standard is that these same low and moderate income customers, if required
to install a Category IV condensing furnace, will often choose to repair their existing
equipment long after the point where it should have been replaced. This alternative has
serious safety ramifications not only for those customers directly affected by their
decision, but also for their neighbors, in the form of natural gas leaks, gas explosions
and other unintended consequences.

10. To illustrate the City’s position regarding the strong inclination of customers to opt for
the lowest upfront cost alternative, the City has recently been involved in two separate
analyses for new, multi-tenant rental units, wherein the developer proposed electric

heating because it had the lower upfront cost. One development involved converting a
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multi-story, historic structure into multiple rental housing units. The other case
involved the proposed rebuilding of a low/moderate income housing community by a
private developer, through the local metropolitan housing authority. In both cases, the
City was able to show the long-term benefits of natural gas heating, countering the
developer’s position of lower upfront costs, and natural gas furnaces were selected for
the developments. The moral of these two recent experiences is that while the City was
able in these instances, where new construction was involved, to convince the
developers to use natural gas appliances despite their original decisions to go with the
cheaper up-front cost electric alternative, in most instances, especially those involving
the replacement market, the City does not have the same ability to influence the
consumers’ choice both because the City is not usually consulted and because the up-
front cost advantage of electricity is even greater in the replacement market.
11.1should observe for the record that the City provides both natural gas and electric
services to our customers and fully supports enhanced efficiency where it makes sense.
We consistently urge our customers, through our customer communications, to use
both natural gas and electricity wisely and to install the most efficient equipment
possible. But the unfortunate fact is that the many low and moderate income customers
on our system simply do not have the financial wherewithal to make investment
decisions based on life cycle costs. These customers, along with the many landlords in
the city, react to up-front “first costs,” and the impact of the DFR, which in effect bans
the use of Category I non-condensing furnaces in the northern 30 states, will be to drive
many of our customers to electricity as an alternative fuel source. This will adversely

affect our load and will, of course, mean that those customers that remain on natural
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gas will pick up the fixed costs of the Hamilton gas system that would have been paid by
the departing natural gas customers.

12. In my opinion, DOE has erred by issuing a DFR that will cause gas load to be lost. We
believe in encouraging consumers to use efficient appliances, but we do not agree with
a rule that forces consumers whose existing gas furnace must be replaced to choose
between a Category IV natural gas furnace that entails substantial up-front costs due to
special venting and related requirements and a less expensive non-natural gas
alternative because we know that many consumers will opt for the latter.

13. Further Affiant sayeth not.
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AFFIDAVIT OF JAMES G. COLLINS

ON BEHALF OF CITY OF HAMILTON, OHIO,
DEPARTMENT OF UNDERGROUND UTILITIES

State of Ohio )
Jss:
County of Butler )

I, James G. Collins, swear or affirm that I have read this document and, to the best of my
knowledge and belief, the facts and information stated in this document are true, accurate

and complete.

4 PN a0 {; (:0%
Qyﬁes G. Collins

iD
Sworn before me and signed in my presence this Q?"/day of May 2012.

VR ADT S

Notary Pu /bhc
My Commission Expires: /%/%‘7 / I3
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The Secretary of Energy
Washington, DC 20585

March 23, 2006

The Honorable Richard B. Cheney
President of the Senate
Washington, DC 20510

Dear Mr. President:

The purpose of this letter is to transmit legislation to authorize the Secretary of
Energy to use expedited procedures to promulgate rules establishing energy
conservation standards.

The Energy Policy and Conservation Act (42 U.S.C. 6201 et. seq.) mandates the
establishment of Federal energy conservation standards for certain covered
products. The Act requires the Secretary of Energy to establish a new or amended
energy conservation standard for each type of covered product. The Act
prescribes procedures for this rulemaking activity that have hindered the
expeditious promulgation of rules to establish these energy conservation
standards, even in cases where there is broad agreement among stakeholders as to
the appropriate standard levels, Moreover, these procedures do not create proper
incentives for stakeholders representing all relevant interests to discuss and reach
agreement on consensus energy conservation standards.

The proposed legislation would provide expedited procedures for rulemaking in a
defined set of circurnstances. It would authorize special rulemaking procedures
that would allow the Secretary to prescribe energy conservation standards by
direct final rule, Use of this authority would be limited to circumstances in which,
in response to an advance notice of proposed rulemaking, representatives of all
relevant interests (including manufacturers of covered products, efficiency
advocates and State officials) negotiate on their own initiative and submit a joint
comment to the Department of Energy (DOE) proposing an energy conservation
standard for a product. If the Secretary determines that the jointly proposed
standard meets the substantive requirements of the law for that product, the
Secretary would be authorized to publish a notice of direct final rulemaking
incorporating the recommended standard. The Secretary simultaneously would
publish a notice of propased rulemaking, incorporating the regulatory language of
the direct final rule and providing a public comment deadline before the effective
date of the direct final rule. If there is no objection to the jointly proposed
standard, the direct final rile would become effective 120 days after the notice is
published. If any person files a significant adverse comment on the notice of
proposed rulemaking, the Secretary would be required to withdraw the direct final
rule and move forward under the procedures of existing law to consider the
comments and publish a standard notice of final rulemaking,
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This proposed legislation would permit DOE, in the absence of apparent
stakeholder objection, to expedite a rulemaking by going directly from an advance
notice of proposed rulemaking to a notice of final rulemaking with a summary
statement of basis and purpose, even though there is no emergency that would
justify waiver of notice and comment rulemaking under the Administrative
Procedure Act (APA) (5 U.S.C. 553). Since the rational basis test under the APA
(5 U.S.C. 706) would apply to judicial review of a direct final rule in the event
that an interested person filed a petition for review, DOE would have to be
cautious in determining that the stakeholder agreement represents the views of all
relevant stakeholder interests,

The Office of Management and Budget advises that there is no objection to the
presentation of this legislative proposal to Congress from the standpoint of the
President’s program.

Enclosed with this letter is the legislative language for the proposal. Iurge
favorable consideration of it. If you have any questions regarding this proposal,
please contact me or have your staff contact Ms. Jill L. Sigal, Assistant Secretary
for Congressional and Intergovernmental Affairs, at (202) 586-5450.

Sincerely,

Sl NS,

Samuel W. Bodman

Enclosure
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A BILL
To amend the Energy Policy and Conservation Act to permit the Secretary of Energy to
promulgate rules setting energy efficiency standards in an expedited manner, and for
other purposes.

Be it enacted by the Senate and House of Representatives of the

United States of America in Congress assembled,
SECTION 1. EXPEDITED RULEMAKING.

(a) DIRECT FINAL RULE. -- Section 325(p) of the Energy Policy and
Conservation Act (42 U.S.C. 6295(p)) is amended by adding a new paragraph (5) as
follows:

“(5) If, either in response to an advance notice of proposed rulemaking or
in a petition for an amended standard under Section 325(1) or (n) that has been
granted, a significant number of interested persons fairly representative of relevant
points of view (including representatives of manufacturers of covered
products, states, and efficiency advocates) submit to the Secretary on their own
initiative a joint statement recommending an energy or water conservation
standard and the Secretary determines that the recommended standard complies
with Section 325(o) or Section 345, as applicable to the type (or class) of
covered products or covered equipment to which the standard would apply, the
Secretary may then issue a direct final rule including the standard recommended
in the joint statement. This paragraph does not authorize the Secretary to issue a

direct final rule if more than one joint statement meeting the criteria of the first
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sentence is submitted to the Secretary recommending different energy or water
conservation standards. For purposes of this paragraph, the term “direct final
rule” means a final rule published the same day with a parallel notice of proposed
rulemaking that proposes a new or amended energy or water conservation
standard that is identical to the standard set forth in the final rule. The Secretary
shall withdraw a direct final rule promulgated pursuant to this paragraph within
120 days after publication in the Federal Register if the Secretary receives, with
respect to the direct final rule, one or more significant and legally relevant adverse
public comments, In such a case, the Secretary shall then proceed with the
parallel notice of proposed rulemaking. A direct final rule that is withdrawn in
accordance with this paragraph shall not be considered final for purposes of
subsection (0), paragraph (1) of this section.”
(b) CONFORMING AMENDMENT. - Section 345(b)(1) of the Energy Policy
and Conservation Act (42 U.S.C. 6316(b)(1)) is amended by inserting aftor “section” the

first time it appears “325(p)(5), section”.
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