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ATTORNEYS AT LAW

RyaN R, WATERMAN
Direct (838} 794-4114

October 24, 2012 rrwaterman(@stoel.com

YIA ELECTRONIC MAIL AND U.S. MAIL
(ncave(@coastal.ca,gov)

Nancy Cave

Northern California Enforcement Program Supervisor
California Coastal Commission

45 Fremont Street, Suite 2000

San Francisco, CA 94105-2219

Re:  Drakes Bay Oyster Company and Consent Cease and Desist Order CCC-07-CD-11
Dear Ms. Cave:

This letter responds to your July 30, 2012, letter asserting that the Drakes Bay Oyster
Company may be in violation of California Coastal Commission Consent Cease and Desist
Order No. CCC-07-CD-11 (*Consent Order™).

Drakes Bay Oyster Company is in full compliance with the Consent Order. Its actions
and positions arc transparcnt. Pecrhaps no coastal activity in California is as carefully managed
and heavily scrutinized as the Drakes Bay Oyster Company.

This letter responds to the three compliance issues raised in the July 30 letter by
providing relevant cvidence, analyzing and answering the CCC’s allegations, and proposing a
path forward to resolve each issue.

There is no basis for CCC to consider, much less engage in, a ncw enforcement action
against Drakes Bay Oyster Company.,

| DRAKES BAY OYSTER COMPANY COMPLIES WITH THE HARBOR SEAL
PROTOCOL FOR ACCESSING THE “LATERAL CHANNEL” OF DRAKES
ESTERO DURING HARBOR SEAL PUPPING SEASON

Two errors have misled the CCC into alleging that Drakes Bay Oyster Company
(“DBOC”) has been in violation of the protocol for accessing the “Lateral Channel” in Drakes
Fstero during harbor seal pupping season,
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First, the CCC fails to understand how the “Lateral Channel” has been defined over
nearly twenty years of operational history under both the 1992 Record of Agreement Regarding
Drake’s Estcro Oyster Farming and Harbor Scal Protection (1992 Multi-Agency Scal
Protocol™), and the 2008 Special Use Permit (*“2008 SUP”) between DBOC and the National
Park Service (“NPS™). As documented in this letter, operational practice makes clear that
DBOC’s activitics during the harbor scal pupping season have been long acknowlcdged and
accepted by the NPS, the National Marine Fisheries Service (“NMI'S™), the California
Department of Fish and Game (“CDI'G™), and California Department of Health Services {(now
known as the California Department of Public Health, or “CDPH”) (collectively, the “Resource
Agencies”).

Sccond, although the CCC asserts that the terms and conditions found in the 2008 SUP
between DBOC and the NPS establish that DBOC is in violation of the harbor seal pupping
protocol, the 2008 SUP does not define the key terms or provide any meirics that are inconsistent
with operational practice under the 1992 Multi-Agency Seal Protocol. Accordingly, the 2008
SUP does not provide any basis for a finding that DBOC has failed to comply with the barbor
seal pupping scason protocol.

A, Operational Practice Defines the Westernmost Extent of the “Lateral
Channel” During the Harbor Seal Pupping Scason

As the CCC understands, restrictions on oyster boat travel in Drakes Estero during harhor
seal pupping season have been in place since May 1992, when the operator at that time, the
Johnson Oyster Company (“JOC”), entered into the 1992 Multi-Agency Seal Protocol with the
Resource Agencies. Accordingly, by the time DBOC took over from JOC in 2005, over a
decade of operations under the 1992 Multi-Agency Seal Protocol had already occurred.

CDFG official Tom Moere, a biologist with responsibility for managing aquaculture
operations in Drakes Estero and the agency official with the longest continuous involvement
with aquaculture operations in Drakes Estero, is the most knowledgeable person regarding the
protective actions taken to cnsure harbor seals are not disturhed by aquaculture operations. He
was an original participant in developing the 1992 Multi-Agency Seal Protocol and was
responsible for implementing it over nearly two decades—first with JOC, and later with DBOC.
At the time of Mr. Moore’s retirement in 2009, he was CDFG’s Marine Region Aquaculture
Coordinator, and was responsible for managing all the state’s marine aquaculture.
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Mr. Moore notes that when the 1992 Multi-Agency Seal Protocol took effect, there was
“no exact beginning of the western edge of the ‘lateral channel,” whose approximate location is
pictured in the Record of Agreement solely by tidal height of a minus tide less than -1.0 foot on
an outdated map.” Attachment 1, Moore letter to Cave, at 2 (October 3, 2012). Without either
GPS or GIS ability “to mark, using latitude and longitude, this undefined pointin 1992 , .. JOC
cmployees landed at the western ‘edge’ of the lateral channel as best defined by tidal height and
visual reckoning at the time they were working.” Id. This operational practice persisted
throughout the remainder of JOC’s operations, without complaint by NPS (or any other agency)
about harbor seal disturbances. Id.

In fact, Mr. Moore always understood that the 1992 Multi-Agency Seal Protocol was
“meant to be an adaptive management tool with new input from operational experience revising
the protocols.” Attachment 1, Moore letter to Cave, at 3.

When DBOC began operations, Mr. Moore provided Mr. Lunny with the 1992 Multi-
Agency Seal Protocol and took him and DBOC employees to “the lateral channel area . . . to
indicate the permissible extent of access during the harbor seal pupping season.” Attachment 1,
Moore lctter to Cave, at 2. According to Mr, Moore, “DBOC’s use of this area is essentially in
the same manner (stocking, working and harvesting) as JOC’s excepr with less use of the more
easterly portions of Bed 15 on Barries Bar. This had been normal operating procedure and
appeared to work, as evidenced by lack of complaints and no scientific finding of adverse
impacts to harhor seals by DBOC operations.” Id. at 2 (emphasis added). In Mr. Moore’s
opinion, “DBOC has shown good faith and adherence to the protocols in both the [1992 Multi-
Agency Scal Protocols] and the 2008 Special Use Permit (SUP)....” Id at 2-3.

Throughout its operations, DBOC has respected both the 1992 Multi-Agency Seal
Protocol and the 2008 SUP, and has not entcred the “Lateral Channel” as defined by decades of
operational practice during the harbor seal pupping season. GIS records demonstrate the
consistency of DBOC’s operations in the western side of Drakes Estero and confirm that DBOC
boats are not accessing the “Lateral Channel” during harbor seal pupping scason. Aftachment 2,
DBOC GIS map of June 2010 boat transit (“June 2010 Boat Map”).

Notably, since 2005, the NPS has closely monitored DBOC’s activities, especially during

the harbor scal pupping season. Despite this scrutiny, NPS has never alleged that DBOC is out
of compliance with the 1992 Multi-Agency Seal Protocol, or the 2008 SUP.
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More importantly, NMI'S—the agency with jurisdiction under the Marine Mammal
Protection Act to protect harbor seals— has never alleged that DBOC is out of compliance with
the 1992 Multi-Agency Seal Protocol, and does not consider DBOC’s long-standing boat transit
patterns to causc any impacts to harbor seals during the pupping seal closure.

It is unsurprising that the Resource Agencies have long allowed oyster boats to access
Beds 15, 17, and 20 during the March 1 to June 30 period. This is so because the Drakes Estero
harbor seal haul out areas are approximately 600 yards from the point where DBOC’s boats stop,
a distance six times greater than the 100 yard buffer generally required by the 1992 Multi-
Agency Protocol, and the 2008 SUP,

Furthermore, Mr, Moore notes that since 1992, the aquaculture sites have become even
further removed from harbor seals using the “Lateral Channel” because “shallower water [in the
western end of the “Lateral Channel”] has caused [the seals] to abandon the haul-out sites nearer
to the aquaculture operations.”' Attachment 1, Moore letter to Cave, at 2.

B. The 2008 Special Use Permit Docs Not Contradict Operational Practice

The CCC’s July 30 letter asserts that DBOC frequently has been in violation of the 2008
SUP’s boat transit restrictions by accessing the “Lateral Channel” in Drakes Estero during the
March 1 to June 30 harbor seal pupping season. The CCC bases this claim on its interpretation
of Exhibit C of the 2008 SUP, which provides a “Drakes Estero Aquaculture and Harbor Seal
Protection Protocol.”

The CCC’s contention that DBOC is out of compliance with the 2008 SUP turns on how
the term “Lateral Channel” is defined in the 2008 SUP, and in practice.

! As the CCC is likely aware, harbor seals choose haul-out sites proximate to deep water,
not shallow water. In a recent online journal, NMFS researchers noted that “[IJower tides
often expose rocky reefs, sandy heaches and mudflats that are favorahle haul-out sites for
seals because of isolation from land predators and quick access to deep water.”
L.ONDON, J. M., J. M. Ver HOEF, S. J. JEFFRIES, M. M. LANCE, and P. L.
BOVENG, “Haul-Out Behavior of Harbor Seals (Phoca vitulina) in Hood Canal,
Washington, PLoS One, 7(6):¢38180 (June 18, 2012) (emphasis added), available at
http://www.plosone.org/article/info%3 Adoi%2F10.1371%2Fjournal.pone.00381 80,
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At the time it was issued, the 2008 SUP did not disturb in any way the sixfeen years of
operational practice under the 1992 Multi-Agency Seal Protocol already in place with respect to
where oyster boats travel on the western side of Drakes Estero during the harbor seal pupping
season. For example, it did not dcfine the key terms “Lateral Channel,” “Main Channel,” or
“West Channel,” used in Exhibit C (the “Drakes Estero Aquaculture and Harbor Seal Protection
Protocol™), despite the fact that an understanding of the geographic extent of these areas is
critical to compliance. See Attachment 3, 2008 SUP, Exhibit C. Nor did the map included in
Exhibit C to the 2008 SUP designate the geographic extent of the “Lateral Channel,” “Main
Channel,” or “West Channel”—in fact, those areas were not even labeled on the map,

The four corners of the 2008 SUP provide no metrics for determining the geographic
extent of the “Lateral Channel” in Drakes Estero, or for determining what constitutes a violation
of the “Lateral Channel” under the Exhibit C “Drakes Estero Aquaculture and Harbor Seal
Protection Protocol.” Had the NPS and DBOC intended to change sixteen years of operational
practice, it was incumbent on the NPS to make that clear to DBOC in the 2008 SUP.

In fact, the record demonstrates no intent to change DBOC’s operational practice on the
western side of Drakes Estero during harbor scal pupping season through the 2008 SUP,

Since 2008, NPS has never cited DBOC for failure to comply with the 2008 SUP or the
1992 Multi-Agency Seal Protocol, despite full and continuous knowledge of DBOC’s boat
transit patterns from at least three different sources.

First, in 2008 as part of the SUP process, DBOC submitted a Boat Transit Map to NPS
that demonstrated the year-round extent of its boat transit operations.> Attachment 4, DBOC

2 The CCC received this map as part of the Consent Order process. The July 30 letter takes
the position that the Boat Transit Map “did not address the necessary seasonal closures,”
but that is not the case. /d. at 2. In fact, the Boat Transit Map shows DBOC’s operations
year-round, and never purported (o do anything else. CCC’s misunderstanding is a direct
result of its divorce from opcrational practice in Drakes Estero. The annual harbor seal
protection zones implemented with the Consent Order, and subsequently incorporated
into the 2008 SUP, effectively closed the “Lateral Channel” to DBOC boats year-round
because an harbor scal protection zone covers the intersection of the Main Channel and
the “Lateral Channel,” and much of the “Lateral Channel” itself. When DBOC agreed to
the annual harbor scal protcction zongs, it effectively agreed to operate with respect to the
“Lateral Channel” as if it was harbor seal pupping season all year long.
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Boat Transit Map (2007). Second, NPS’s secret camera program took over 281,000 photos
during harbor seal pupping season from May 2007 through 2010, which documented DBOC’s
boat operations ncar the harbor seal protection zones. Finally, as part of the NPS Environmental
Impact Statement (“EIS”) preparation process, DBOC submitted GPS data detailing its boat
transit operations in June 2010. This data also demonstrated the extent of DBOC boat transit,
and was replicated into Figure ES-2 in the Draft EIS. See NPS Draft EIS, Fig. ES-2, Existing
Conditions (Offshore Operations); Attachment 2, June 2010 Boat Map.

In response to this full and continuous knowledge of DBOC’s boat transit patterns the
NPS did . .. nothing, Why? Two decades of boat transit patterns under the 1992 Multi-Agency
Seal Protocol, combined with the 2008 SUP’s failure to effect any change 1o that operational
practice, explains perfectly why NPS rcacted as it did——DBOC has been and continues to be in
full compliance with the harbor seal protocols.

The July 30 letter cites to a January 23, 2012, letter from NPS to DBOC, which states in
relevant part that NI'S interprets the term “Lateral Channel” in the 2008 SUP as “the entire
channel between the Main Channel and West Channel.” Attachment 5, Muldoon letter to DBOC
at 1 (January 23, 2012). This letter is unhelpful, in that it uses undefined tcrms in an attempt to
define an undefined term, and never relates to a map. Furthermore, it does nothing to explain
how long-standing operational practice was changed by the 2008 SUP, if at all.

C. The Resource Agencies Could Easily Resolve Any Controversy With Readily
Available Technology

Mr. Moore, the CDFG biologist responsible for managing aquaculture operations in
Drakes Estero {rom 1988 until 2009 and a participant in the 1992 Multi-Agency Seal Protocol,
explains that the westernmost extent of the “[.atcral Channel” has always been undefined.
Attachment 1, Moore letter at 2 (“In reality, there is no exact beginning of the western edge of
the ‘lateral channel,” whose approximate location is pictured in the Record of Agreement solely
by tidal height of a minus tide less than -1.0 foot on an outdated map.”).

In fact, Drakes Estero is a dynamic tidal environment where physical features like sand
bar location, tidal height, current, wind speed, visibility, and water conditions are constantly in
flux. Mr. Moore cxplains that some of the navigational difficulties associated with determining
the location of the westernmost extent of the “Lateral Channel” boundary in Drakes Estero
include tidal levels obscuring mudflat arcas and algal bloom conditions. Id. at 2-3. Mr, Moore
notes, “I am frankly quite amazed that the ‘lateral channel’ remains undefined and that no buoy
or channel marker has been placed to provide a reference point.” Id at 3.

72492842 3 D099880-00856
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Today, technology exists to enable DBOC to navigate its oyster boats with precision by
using GPS navigational tools. In fact, DBOC uses GPS navigational tools routinely in its
operations in Drakes Estero. Furthermore, physical markers designate the geographic extent of
the annual harbor seal protection zoncs. The Resource Agencies—particularly NPS—could
easily resolve any controversy with readily available technology.

D, DBOC Is In Compliance With the 2008 SUP and the Consent Order

The July 30 letter contends that DBOC has been in violation of the 2008 SUP’s March 1
to June 30 harbor seal pupping protocol since approximately April 22, 2008, when the 2008 SUP
came into effect, through March 5, 2012, when DBOC voluntarily agrecd to suspend boat transit
in the disputed area until this issue could be resolved. /d at 2.

The CCC has no basis to contend that DBOC has been in violation of the 2008 SUP
during the 2008, 2009, 2010, 2011, or 2012 harbor seal pupping scasons because the 2008 SUP
does not disturb in any way operational practice for boat transit on the western side of Drakes
Estero during the harbor seal pupping season. Furthermore, taken in context with the record,
DBOC’s interpretation of the harbor seal pupping season closure protocol is confirmed by Mr.
Moore, the person most knowledgeable, as well as by NPS’s failure to cite DBOC for non-
compliance at any point.

More to the point, Mr, Moore’s explanation that the 1992 Multi-Agency Seal Protocol
was “meant to be an adaptive management tool with new input from operational experience
revising the protocols,” demonstrates why CCC’s attempt to interpret the Protocol in abscnce of
operational practice was doomed to fail from the outset. Attachment 1, Moore letter at 3. It also
indicatcs why it was imperative that NPS clearly define key terms in the 2008 SUP if it intended
to change long-standing operational practice under the 1992 Multi-Agency Seal Protocol.

E. 'The California Coastal Commission Lacks Jurisdiction to Duplicatc or
Excced the California Department of Fish and Game’s Long-Standing
Program for Protecting Harbor Seals In Drakes Estero

Section 30411(a) of the Coastal Act recognizes that the Fish and Game Commission and
CDF'G are “ihe principal stale agencies responsible for the establishment and control of wildlifc
and fishery management programs”, and prohibits the CCC from establishing or imposing “any
controls with respect thereto that duplicate or exceed regulatory controls established by [CDFG
or the I'ish and Game Commission| pursuant to specific statutory requirements or authorization.”
Cal. Pub. Res. Code § 30411(a).
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The July 30 letter continues to assert that the CCC—dcspite the CDFG’s long-standing
establishment and implementation of a program to prevent aquaculture operations in Drakes
Estero from impacting harbor seals—has jurisdiction fo duplicate and exceed the controls in the
CDFG program, There are three key problems with this position.

First, the July 30 letter asserts that Section 30411{a) does not apply because “aquaculture
operations are not wildlife or fisheries management programs” within the meaning of Scction
30411¢a). Id at 4. This frames the issue exactly in reverse—it is not DBOC’s aquaculture
operations that are the focus when applying Section 30411(a), but rather, CDFG’s actions as the
principle state agency responsible for wildlife management programs. Here, the relevant CDFG
action is the 1992 Multi-Agency Scal Protocol and over twenty years of CDFG implementation
of the same, which was designed to “minimize the disturbance to harbor seals resulting from [
oystering operations.” Attachment 6, 1992 Multi-Agency Seal Protocol.

The CCC cannot escape Section 30411(a)’s exclusionary effect because the 1992 Multi-
Agency Seal Protocol is a wildlile management program, and CDFG acted within its statutory
authority when it entered into the Protocol.

It is axiomatic that CDFG’s wildlife management programs include those programs that
are designed to control human activities to protect wildlife, This is so because CDFG’s mission
is extremely broad. See Fish & Game Code § 1802 (giving CDFG jurisdiction over the
“conservation, protection, and management of fish, wildlife, native plants, and habitat™ and
designating CDFG as the “trustee for fish and wildlife resources™). When it entered into the
1992 Multi-Agency Seal Protocol, CDFG was clearly acting within its capacity as the State
trustee to protect wildlife in Drakes Estero.

Furthermore, the Fish and Game Code includes explicit statutory provisions directing the
CDFG and the Fish and Game Commission to regulate aquaculturc for the benefit of wildlife.
See Cal. Fish & Game Code §§ 15005(a) (“[w]hcen necessary for the protection of native wildlife,
the [Fish and Game Commission] may regulate the transportation, purchasc, possession, and sale
of specilic aquaculture products . . ..”); 15101(b) (authorizing CDFG to establish procedures to
“cnsure the [aquaculture| operation will not be detrimental to native wildlife . . . .”); 15102
(authorizing CDFG to “prohibit an aquaculture operation or the culturing of any species at any
location where it is determined it would be detrimental to adjacent native wildlife™); 15500-
15516 (scheme for regulating aquaculture to prevent diseases and parasitcs).
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By entering into the 1992 Multi-Agency Seal Protocol and implementing the same for
more than twenty years to protect harbor seals in Drakes Estero, the CDFG established controls
that fall squarely within the scope of Section 30411(a) because the CDFG was acting: (1) within
its rolc as the trustee for wildlife, and (2) pursuant to cxplicit statutory authority in the Fish and
Game Code, The CCC has no discretion to exceed or duplicate those controls. Notably, the fact
that the CCC was not included in the 1992 Multi-Agency Seal Protocol serves as a pointed
demonstration of CCC’s lack of jurisdiction in this regard.

Second, the July 30 letter’s assertion that Section 30411(a) does not apply because the
Consent Order ““is not directly regulating or managing the seals in any way, but rather is
regulating DBOC’s aquaculture operations,” makes little sense. /d. at 4. Neither the CCC nor
the CDF(G have any authority to manage or regulate harbor seals—only the NMI'S has that
authority under the Marine Mammal Protection Act.

Third, the July 30 letter’s claim without citation to authority to regulate DBOC’s
operations fails to read Section 30411 as a whole by ignoring the one portion of Section 30411
that does refer to the CCC’s role with respect to aquaculture. When it comes to aquaculture,
Section 30411(c) further isolates the CCC’s authority to coastal planning responsibilities.
Section 30411(c) explains that aquaculture is a “coastal-dependent use which should be
encouraged” and that the “[CCC], and where appropriate, local governments shall, consistent
with the coastal planning requirements of this division, provide for as many coastal sites
identified by the Department of Fish and Game for any uses that are consistent with the policies
of Chapter 3 (commencing with Section 30200) of this division.” Id. (emphasis added). This
planning authority cannot be read as a blanket grant of authority over aquaculiure operations.

In fact, the July 30 letter’s assertion of jurisdiction over DBOC’s aquaculture operations
flies in the face of CDFG’s long-standing control over aquaculturc operations in Drakes Estero.
CDFG has consistently regulated aquaculture in Drakes Estero since well before the enactment
of the California Coastal Act and the creation of Point Reyes National Scashore. The CDFG has
continually expressed its intent to continue to regulate aquaculture into the future. Not only did
the CDFG issuc new state water bottom Icases that run to 2029, but also the CDFG recently
wrote that “[c]orrespondence between [CDFG and NPS] shortly after the conveyance [of bottom
Jands in Drakes Estero to the U.S. in 1965] strongly suggests that [CDFG and NPS] then
believed that the State’s reservation of fishing rights included the right to lease bottom lands at
Drakes Estero indefinitely for shellfish cultivation.” Attachment 7, CDFG Director Bonham to
Superintendant Muldoon at 1 (October 10, 2012). The letter further urged continued cooperation
between NPS and CDFG to continue to manage the resource into the future. Id
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The July 30 letter attempts to bootstrap jurisdiction by turning the analysis under Scction
30411(a) on its head. The CDFG’s twenty year history of protecting harbor seals in Drakes
Estero pursuant to the 1992 Multi-Agency Seal Protocol, along with its express statutory
authority to do so, excludes any attempt by the CCC to duplicate or exceed those controls,

F, No Path Forward for the CCC at This Time

DBOC recognizes the difficulties the CCC has encountered when attempting to analyze
the 2008 SUP and the 1992 Multi-Agency Scal Protocol due to the fact that the CCC is not a
party to either agrcement, never consulted with CDFG, NMFS, or CDPH, and as a third party
observer, failed to gain the benefit of operational practice surrounding either agreement.

In the course of the communications with the NPS, however, it has become clear that the
NPS does not consider the 1992 Multi-Agency Seal Protocol to he in effect, and that the 2008
SUP lacks clarity with respect to permitted boat transit during the harbor seal pupping season.

That has been a surprise to the other parties to the 1992 Multi-Agency Seal Protocol,
including NMI'S, CDI'G, and CDPH. NPS’s failure to coordinate with these other agencies has
also caused inadvertent conflict. For example, as noted in the July 30 letter, NPS and CDPH are
currently attempting to resolve a NPS-created conflict over DBOC’s monthly access to water
sampling stations to take public health water samples in the “Lateral Channcl” during the harbor
seal pupping scason. This is so because NPS unilaterally prohibited PBOC access to CDPH
sampling stations that DBOC is required to monitor year-round to protect public health.

Ultimately, the geographic extent of the harbor seal pupping closure in Drakes Estero is
an issue for the Resource Agencies—NPS, NMFS, CDFG, and CDPH-—to resolve together with
DBOC. While DBOC stands ready to participate with the agencies on the issue, it sees no
formal role for CCC in those discussions beyond that of an interested observer,

18 DBOC REQUESTS THAT THE CCC SHARE THE AQUACULTURE DEBRIS
FROM DRAKES ESTERQO IN ITS POSSESSION WITH DBOC

The July 30 letter asserts that DBOC’s 2008 Debris Removal Plan “has proven to be
insufficient, and that both new and old debris from the aquaculture operations need to be
addressed”, and suggests possible violations of Sections 3.2.2 and 3.2.3 of the Consent Order.
Id at 3 (emphasis added). Respectfully, DBOC cannot respond until the CCC shares what
marine debris it has obtained, and where and when the debris was found. It is especially
important for the CCC to share the marine debris it has recovered in order for DBOC to
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determine whether any “new” debris (i.e., originating from DBOC’s current aquaculture
operations) has been found.

DBOC cannot agree with the July 30 letter’s assertion that the “distinction [DBOC has]
made between new and legacy debris is irvelevant .. .. Id at 3 {(emphasis added). This is so
because DBOC operales under a self-imposed “zero loss™ policy with respect to the aquaculture
materials DBOC uses in Drakes Estero. DBOC takes this commitment seriously, and has
designed its operations to prevent loss of aquaculture material into the marine environment. If
CCC has evidence (in the form of “new™ aquaculture debris) that DBOC is not succeceding in
achieving its goal, DBOC can only evaluate and correct its operational practices to prevent future
loss if CCC shares the marine debris it has recovered with DBOC.

As extensively documented in DBOC’s February 27, 2012, letter to the CCC, DBOC
does not dispute that JOC’s operations permitted the loss of a substantial amount of aquaculture
materials into the marine environment., For example, it is not uncommon after a storm event for
DBOC employees to find aquaculture materials that were last used in the 1990s—nearly twenty
years ago—on the shores of Drakes Estero. See also Attachment 1, Moore letter at 1 (describing
JOC opcrational losses of aquaculture materials and process by which such materials are
deposited on the shores of Drakes Estero years after they were lost).

Setting aside for the moment CCC’s assertion that all historic aquaculture debris is
DBOC’s legal obligation, DBOC’s revised Debris Removal Plan (currently under CCC review)
evidences DBOC’s commitment to clcan up marine debris—regardless of origin—in Drakes
Estero. DBOC has spent hundreds of tbousands of dollars to remove historic aquaculture
operations and to clean up debris put into the marine environment by others. In fact, much of the
marine debris that DBOC collects on a rcgular basis does not come from historic aquaculture
activities, but rather, has been deposited into the marine environment through other processes.

« o move this issue forward, DBOC looks forward to working with the CCC to make sute
that DBOC’s extensive marine debris recovery activities provide the information necessary for
CCC to appreciate the time and attention DBOC invests on a regular basis to keeping the Estero
clean. In particular, Kevin and Nancy Lunny will be in touch to arrange a mutually convenient
time to meet to evaluate the debris in the CCC’s possession,
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III. DBOC HAS NOT PERFORMED ANY “AFTER THE FACT” DEVELOPMENT
THAT HAS NOT BEEN LONG ACKNOWLEDGED BY THE CCC

The July 30 letter asserts that a May 7, 2012, DBOC letter to Supcrintendent Muldoon
admits that DBOC has performed unpermitted development activities after the 2007 Consent
Order came into being. /d at 5. It also implies that the May 7 letter contained new information
that the CCC has never received before. /d.

DBOC regrets that its May 7 letter inadvertently caused some concern for CCC permit
staff. DBOC’s May 7 letter responded to Superintendent Muldoon’s request for more
information about DBOC’s ongoing activities, and also informed her that DBOC has agreed to
limit its Coastal Development Permit (“CDP”) application with the CCC to its cxisting activities.
Attachment 8, DBOC letter to Muldoon at 1 (May 7, 2012).

DBOC regrets that it failed to make clear in its May 7 letter that the CCC has long had
knowledge of the activities described in Items 39 — 47, which the CCC describes as “after the
fact” devclopment. Items 39 — 45 in the May 7 letter recount activities completed at the direction
of the NP'S, the County of Marin, and/or the CCC in the period immediately after DBOC took
over the oyster farm. These activities preceded the Consent Order, and were actually what
spurred the process that the CCC and DBOC have been engaged in since 2006, which resulted in
the Consent Order and DBOC’s long-pending CDP application. Item 47—installation of several
new picnic tables—also preceded the Consent Order.

Only one activity described in the May 7 letter occurred after the Consent Order, and the
CCC has long had knowledge of the event. With respect to Item 46, on March 5, 2008, DBOC
experienced an clectrical emergency involving an underground conduit, In the process of
attempting to perform an emergency replacement of the conduit, DBOC dug a 127 x 18” x 80’
trench. As stated in the May 7 letter, DBOC did not believe that the emergency repair
constituted “new development” under the Coastal Act. CCC cnforcement stalf immediately
informed DBOC that it could not perform the work without a permit. DBOC stopped the work
before it was compieted and backfilled the trench as directed by the CCC. DBOC complied fully
with CCC enforcement at the time, and paid the one-day violation fee assessed under the
Consent Order.

To be clear: DBOC’s May 7 letter did not propose any new activities, or describe any
past activities of which the CCC has not long been aware. DBOC is in compliance with the
Consent Order. Nothing in the May 7 letter changes that fact.

724928423 0099880-00856
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Nancy Cavce
October 24, 2012
Page 13

The July 30 letter notes that CCC permit staff will be responding with a separate letter,
however, DBOC believes that this response should resolve the issue,

IV. NO NEW ENFORCEMENT ACTION IS WARRANTED

The July 30 letter raises the specter of additional enforcement action by the CCC for
alleged violations of the Consent Order. As demonstrated in this response, no such action is
warranted because DBOC is noft in violation of the Consent Order,

Furthermore, the July 30 letter closes by asking for “a proposal for the resolution of the
outstanding stipulated penalties . . ..” Id at 6. DBOC submitted its detailed explanation of the
issues surrounding its inadvertent placement of clams by letter on December 21, 2009, and
DBOC’s counsel, Zachary Walton, submitted further response by letter on January 19, 2010,
DBOC continues to await the CCC’s response to those letters.

Please do not hesitate to contact me if you have any questions about the foregoing.
Kevin and Nancy Lunny will be in touch soon to arrange a mutually convenient opportunity for
them to view the Drakes Estero marine debris in your possession.

Attachments

cc: Kevin and Nanecy Lunny, Drakes Bay Oyster Company
Zachary Walton, SSL. Law Firm
Charles Lester, CCC, Executive Director
Alison Dettmer, CCC, Deputy Director, Energy, Ocean Resources, and Federal
Consistency Division
Lisa Haage, CCC, Chief of Enforcement
Alex Helpetin, CCC, Senior Staff Counsel
Jo Ginsberg, CCC, Enforcement Analyst
Cassidy Teufel, CCC, Coastal Program Analyst
Senator Diane Feinstein
Cicely Muldoon, Superintendent, Point Reyes National Scashore

72492842 3 D099880-00856



Case4:12-cv-06134-YGR Document80-1 Filed01/16/13 Pagel5 of 106

Nancy Cave
October 24, 2012
Page 14

Kirsten Ramey, CDFG, Marine Aquaculture Coordinator
Diane Windham, NOAA NMEFS, Southwest Region Aquaculture Coordinator
Gregg Langlois, CDPH, Senior Environmental Scientist

724928423 0099880-00856
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Nancy Cave October 3, 2012
Northern California Enforcement Program Supervisor

California Coastal Commission

45 Fremont Street, Suite 2000

San Francisco, CA 94105-2219

Re: Drakes Bay Oyster Company and Consent Cease and Desist Order CCC-07-CD-11

Dear Ms. Cave:

I would like to take this opportunity to provide some historical background on both marine debris in
Drakes Estero and that pertaining to the 1992 Interagency Meeting that led to the development of
protocols contained in the Record of Agreement regarding the timing and use of various areas in Drakes
Estero with regard to oyster operations as practiced by the Johnson Oyster Company (JOC) and Drakes
Bay Oyster Company (DBOC).

From 1988 until 2009, I was the Department of Fish and Game (CDFG) biologist managing aquaculture
operations in Drakes Estero and the Agency person with the longest continuous involvement with
aquaculture operations in Drakes Estero. At the time of my retirement, [ was the CDFG Marine Region
Aquaculture Coordinator managing all the state’s marine aquaculture.

Marine Debris in Drakes Estero

By 1991, CDFG had received numerous letters about marine debris in Drakes Estero from concerned
citizens forwarded to CDFG by then PRNS Superintendent John Sansing. I was actively working with
JOC on containment, clean-up and removal of oyster cultivation materials. Many years of oyster culture
by JOC using methods that utilized long-lasting plastics and polyvinyl products (PVC pipe and coffee can
lids) had created a persistent problem (legacy debris). Neither of these products floats, so escaped
materials sink to the bottom and get moved by currents or get buried. Waves from storms, winds, and
strong tidal currents all work to unearth buried materials and wash them ashore where they are continually
found even today.

JOC regularly conducted clean-up of debris on the shores of Drakes Estero and took steps to contain and
minimize loss of oyster culture growing structure materials. Additionally, they were also looking for new
ways to grow and harvest their oysters that would not release these products into the environment.

DBOC has moved to new culture methods and containment at harvest and regularly picks-up marine
debris from beaches in the Estero, when they are not prohibited by seasonal and other closures. Materials
used for culture are not cheap, so there is also a financial incentive to contain and re-use these materials.
Documented collection efforts and a categorization of collected materials would provide evidence of
compliance with mandated clean-up efforts. It would also provide a baseline to look at the decline of
legacy materials over time. Also, it may surprisingly show, as JOC found, that there is a fair amount of
plastics, foam from buoys, etc. that enters Drakes Estero from the ocean and also from PRNS visitors.
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Harbor Seal Pupping Season Closure

In late 1991, allegations of take under terms of the Marine Mammal Protection Act (MMPA) of harbor
seals by JOC and their oyster operations led to the involvement of NOAA National Marine Fisheries
Service (NMFS). Two meetings were held, one inter-agency meeting with NMFS, NPS, CDFG and
CDHS (now California Department of Public Health) on December 9, 1991, and a follow-up meeting
with the Agency personnel and JOC on January 15, 1992. NMFS Enforcement did not pursue action
under the MMPA and felt that JOC’s normal operations did not constitute a take. NMFS Enforcement
did direct the parties (NPS, CDFG and JOC) to work together to develop a mutual plan for minimizing
the disturbance to harbor seals from aquaculture operations by JOC in Drakes Estero.

This Record of Agreement (see attached) resulted in the closure of the “lateral channel” during harbor
seal pupping season (March 15- June 1). The “lateral channel” was generally defined as the channel
running between the main channel and the western channel and illustrated as such on a map included in
correspondence from NPS to CDFG on April 28, 1992. This map shows the maximum mudflat area
exposed on very low tides (less than -1.0 ft.) in Drakes Estero. However, the vast majority of the time
these areas are under water and not visible on the surface.

Since the Record of Agreement was finalized, JOC oyster farm employees have accessed the oyster beds
adjacent to the lateral channel from the western channel during closures and year around. In reality, there
is no exact beginning of the western edge of the “lateral channel,” whose approximate location is pictured
in the Record of Agreement solely by tidal height of a minus tide less than -1.0 foot on an outdated map.
There was not the GPS or GIS capability available to mark, using latitude and longitude, this undefined
point in 1992. Accordingly, JOC employees landed at the western “edge” of the lateral channel as best
defined by tidal height and visual reckoning at the time they were working.

This worked for 15 years since complaints from NPS about harbor seal disturbance ceased. As a party to
the Record of Agreement, CDFG tried to ensure that JOC operated within the agreed upon protocols.

When DBOC took over the lease from JOC, I provided Mr. Lunny with a copy of the Record of
Agreement and made onsite visits to the lateral channel area with Mr. Lunny and DBOC employees to
indicate the permissible extent of access during the harbor seal pupping season. DBOC’s use of this area
is essentially in the same manner (stocking, working and harvesting) as JOC’s except with less use of the
more easterly portions of Bed 15 on Barries Bar. This had been normal operating procedure and appeared
to work, as evidenced by lack of complaints and no scientific finding of adverse impacts to harbor seals
by DBOC operations. If there had been complaints or evidence of adverse impacts, CDFG would have,
with input from parties to the Record of Agreement, defined the exact location and placed a buoy or
channel marker to define the westernmost permissible extent of access to the “lateral channel” area.

The shallowing of the western end of the lateral channel since 1992 has provided additional protection to
harbor seals using the lateral channel since the shallower water has caused them to abandon the haul-out
sites nearer to the aquaculture operations. The Marine Mammal Commission found no scientific evidence
or basis to suggest the current usage of the western edge of the lateral channel, as practiced by DBOC and
formerly JOC, to work Barries Bar is causing any adverse impacts to the harbor seals. Additionally,
DBOC has shown good faith and adherence to the protocols in both the Record of Agreement and the
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2008 Special Use Permit (SUP), and did not violate the terms of either with regard to not using the main
channel during closure as shown in the 250,000 photographs taken by NPS over three years.

The Record of Agreement was meant to be an adaptive management tool with new input from operational
experience revising the protocols. The technology now exists (aerial photography, Google Earth) and has
been used to view accustomed usage patterns of DBOC’s oyster workers in the lateral channel area and
place them within the currently undefined “lateral channel” boundary. It is very easy to determine the
position of an object from an altitude of several thousand feet but much more difficult in a large
embayment from a boat at high tide with an algal bloom limiting water visibility. The reason there are
channel markers and buoys in the marine environment is because it is very difficult to define your
position on open water. It is also the reason that the CDPH has buoys for their water quality sampling
stations so the samples are taken from the same place over time.

I am frankly quite amazed that the “lateral channel” remains undefined and that no buoy or channel
marker has been placed to provide a reference point. I cannot imagine that in a terrestrial setting that a
sign or fence would not have been posted to define the closure point or area.

DBOC has not violated the “lateral channel” boundary since they have been going about their accustomed
normal operating procedures as per the Record of Agreement and in the same manner as JOC did in the
past.

Proposing a Solution

A sensible solution would be to convene all the parties (CDFG, NPS, NMFS, DBOC) to the original
Record of Agreement, and addressing this apparent need to define the exact boundaries for the “lateral
channel.” An additional item at this meeting might be for the NPS to provide the exact coordinates for
the corners of the harbor seal protection polygons.

It seems that there is currently an adversarial component to the agency interactions that is not in the spirit
of fostering working relationships that produce products such as the Record of Agreement. While I
worked for CDFG, I tried to keep aquaculturists operating within the laws and regulations pertaining to
aquaculture and their lease provisions. I also provided help in compliance if | had the resources or tools
to assist them. If my experience and long history with aquaculture can be of any assistance, please feel
free to contact me.

Thank You.

Sincerely,

Thomas Moore

Retired CDFG Marine Aquaculture Coordinator
1136 Duer Rd.

Sebastopol, CA 95472

707-480-4939

tmoore2003@sbcglobal.net
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Form 10-114
Rev. Jan. 00 Page | of 17
UNITED STATES DEPARTMENT OF THE INTERIOR
National Park Service
Special Use Permit
Name of Use: Aquaculiure Date Permit Reviewed 2008
S Reviewed 20
Reviewed 20
Expires November 30, 2012
Long Term X | Permit # MISC-8530-6000-8002

Short Term . _ L Type Park Code No. #
' i Point Reves National Seashore

Drakes Bay Oyster Company
17171 Sir Francis Drake Blvd.
Inverness, CA 94937

(415) 669-1149

is hereby authorized for a pérlod (“Term™) commencmg on April
30,2012 (“Expiration Date™) to use the following describ
the lands and improvements at Drakes Bay Estes

. 2008 (“Commencement Date”) and termmatmg on November

and, improvements, and waters in the following area;

tmer | Johnson’s. Oyster Site consisting of approxxmately
1.1 acres of land and improvements des1gnated as the “SUP Area” on'the map attached hereto as Exhibit B (“Drake’s
Estero Oysters — SUP & ROP”); the waters - designated as the “SUP Area” on the map attached hereto as Exhibit A
(“Drake’s Estero Aquaculture & CDEG Leases: 'NPS Resources and SUP Area”); the land designated as the “Well
Area” on the map attached hereto as _ rak'es Bay Oyster Company Well Area™); and the land designated
as the “Sewage Area” on the map attached ] xhibit E (“Drakes Bay Oyster-Company Sewage Area”).

Collectively, the areas so designated shall edto as the “Premises.” The Premises govemed by this Permit do
not include the area deSIgnated as the ROP Areaon the map attached hereto as Exhibit B :

For the purpose(s) of: :
Use of the area designated as the “SUP: Are he'map attached hereto as Exhibit B for the purpose of processing
shelifish, the interpretation of shellfish cultivation to the visiting public,and residential purposes reasonably
incidental thereto. Use of the area designated as the “SUP Area” on ap attached hereto as Exhibit A for the
purpose of shelifish cultivation. Use of the area.design ' rea” on the: map attached hereto as Exhibit
D for the purpose of supplying water for the Drakes Ba er-Compéany-facilities using Permittee well, pump, and
pipelines. Use of the area designated as the “Sewage Area” on the map attached hereto as: Exhibit E for the purpose
of use and maintenance of existing sewage pipeline and sewage leachfield to service the Drakes Bay Qyster
Company facilities. Collectively, the uses set forth in this paragraph sha'li be referred 1o as the “Permitted Uses.”

Authorizing legxslatzon or other authority (RE £ DO- 53) 16 U S.C. 1, Ia~1 3& 4590 the Reservatlon of Use and Oceupancy.

NEPA & NHPA Compliance: NEPA compliance pendmg e
PERFORMANCE BOND: Required "~ Not Requ1red X Amount:
LIABILITY INSURANCE: Required X Not Requlred Amount: As set forth in Article 15 of this Permit.

ISSUANCE of this Permit is subject to the terms, covenants, obligations, :and 'reservations, expressed or implied herein and to the

payment to the U.S. Dept. of the Interior, National Park Service of the sum of $2,800.00 per year, plus an amount to be determined
by appraisal for the use of the Sewa; hd the Well Area including water use.

Drakes B@; /99;(;"2« C&wﬂfwﬁ L// Zﬂ“’/ of

PERMITTEE: 7
4 Slg{lature amzatmn
Authorizing Official: M\‘g KT://Q George Turnbull (:7(‘/ %2, / ""ay
e U Sigpfture f 7] Deputy Regional Director / D}ﬁa



EXHIBIT A
EXHIBIT B:
EXH!BI':T 10%
EXHIBIT D:

EXHIBIT E:
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LIST OF EXHIBITS
Map — Drake's Estero Aquaculture & CDFG Leases: NPS Resources and SUP Area
Map — Drake's Estero Oysters — SUP & ROP
Drakes Estero Aquaculture and Harbor Séal Protection Protocol
Map — Drakes Bay Oyster Company Well *A_re.a '

Map — Drakes Bay Oyst_erQor'npény Sewage Area
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CONDITIONS OF THIS PERMIT

1) DEFINITIONS
As used in this Permit, the following terms shall have the following meanings:

a) "Agency” means any agency, department commissnon board, bureau, office or other governmental authority
having jurisdiction. . .

b) "Applicable Laws" includes, w:théﬂf limitation all present and future statufes regulations, requirements,
Environmental Requirements, gmde%mes fudgments, or orders of any Agency -or judicial body, whether now
existing or hereafter establlshed relatﬁng to or affecting the Premises or the Use or occupancy of the Premises.

c) "Commencemeni Date" is as defmed on the Cover Page of this Permit.

~d) “"Cyclic Maintenance" means (i) the pef rmance by Permittee of all repairs, maintenance, or replacement~§n~k|nd
necessary to maintain the Premises and the existing improvements thereon in good order, condition, and repair;
(il) housekeeping and routine and penodlc work ‘scheduled to mitigate wear and deterioration w;thout materiaily
altering the appearance of the Prem;ses the’ repasr or replacement-in-kind of broken or worn-out elements,
parts or surfaces so as to malnta;n the exnsting appearance of the Premises; and (iv) scheduied mspec‘uons of all
building systems on the Premises;” L e

e) 'Default’ means Permittee’s faeture Sk ‘j'e:r:foirn any of the Pr'ovis'ionsf'of th"is' Permit.

f) "Environmental Requurements means wsthout i;mltatlon all standards or requnrements relating to the protection
of human health or the environment such as:

a. standards or requirements pertaining to the reportmg permittang, management, monitoring, investigation or
remediation of emissions, discharges releases, or threatened emissions, releases or dlscharges of
Hazardous Materials into the air, surface water, groundwater or land; .

b. standards or requirements re%at;ng to the manufacture, handl ng, tfeatment storage dlsposa! ortransport of
Hazardous Materials; and .- - : .

c. standards or requirements pertaining to the health and Safetytef emp%oyees or the pubic.
g) “Expiration Date" is as defined on the Cover Page of this Permit. |

hy "Hazardous Materials" means, without limitation, any material or substance, whether solid, liquid, or gaseous in
nature, -

a. the presence of which requires reportlng permtttlng, management monatormg investigation or remediation
under any Environmental Requirement-.

b. thatis or becomes defined as a "hazardous waste," "extremely hazardous waste," "restricted hazardous
waste," "hazardous substance,” "pollutant,” "d;scharge ""waste," "contaminant,” or "toxic contaminant” under
any Environmentai Requirement, or any above-ground or underground storage containers for the foregoing;

¢. thatis toxic, explosive, corrosive, flammable, infectious, radioactive, reactive, carcinogenic, mutagenic, or
otherwise hazardous to human health or the environment and is or becomes regulated under any
Environmental Requirement;

d. that contains gasoiine, diesel fuel or other petroleum hydrocarbons or derivatives or volatile organic
compounds, or is an above-ground or underground storage container for same;

Page 2
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e. that contains polychlorinated biphenyls {PCBs), asbestos, asbestos-containing materials or urea
formaldehyde foam insulation; or

f. that contains radon gas.

"Hazardous Materials Occurrence" means any use, generation, treatment, keeping, storage, transport, release,
disposal, migration, or discharge of any Hazardous Materials from, on, under or into the Premises or Point Reyes
National Seashore ("Point Reyes”) that causes any environmenta[ contamination.

"Improvements or A[teratrons means any construci:lon that does not fall wrthrn the definition of Cyclic
Maintenance. : :

"NPS" means the management officials in charge of the administration and: operatlon of Point Reyes, including
the Superrntendent or hss/her desrgnee(s) -

“Park” means, without hmlta!ron all Iands waters and structures within the legrslatrve boundanes of the Point
Reyes National Seashore, all natural and cultural resources within such boundaries, and any other property within
such boundaries belonging to Point Reye : As appropraate grven the context thls term also rno!udes the visiting
public and/or Point Reyes emp%oyees : : . : o

“Permit" means this instrument WhICh oont* ose certain termination and revocation provisions as provided for
herein. e

“Permitted Uses” is as defined on"'fne'bo | ‘ge of this Pérmit.

"Personal Property” means all fumrture frxtures equtpment appliances and apparatus paned on the Premises
that neither are attached to nor form a part of the Premises. Personal Property also :ncludes any traiters, modular
units, and/ortemporary structures owned by Permtttee ' :

“Point Reyes” means, Pomt Reyes Nat:onai

"Premises"” is as deflned on the Cover Pag of this Permst

"Provisicn" shall mean any term agree 1

ovenan'{ oondltlon or prowmon ofthls Perm:t or any combination of
the foregoing. ik RS :

“ROP” or “Reservation of Use and Occupancy” means the Reservation of Use and Occupancy purchased by the
Permittee in 2005. In 1972 the United States of America purchased Johnson Oyster Company's property, subject
to a Reservation of Use and Occupancy on approximately 1.5 of those aores for a period of forty (40) years. This
Reservation of Use and Occupancy explres on:November 30, 2012. '

“SUP" means this Permit.

"Term" is as defined on the Cover Page of thls

“Termination Date” means the Expiration Date or such earher date as this Permit is terminated or revoked
pursuant to any Provision of this Permit. :

GENERAL CONDITIONS

aj

b)

The Permittee shail exercise this privilege subject to the supervision of the Superintendent, and shall comply with
all Applicable Laws.

Permit and Approvails — Except as otherwise provided in this Permit, Permittee shall be responsible for obtaining,
at its sole cost and expense, all necessary permits, approvais or other authorizations relating to Permittee's use
and occupancy of the Premises.

Page 3
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USE OF PREMISES-

a)

b)

d)

9)
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Damages - The Permittee shall pay the United States for any damage resuiting from this use which would not
reasonably be inherent in the use which the Permiltee is authorized to make of the land and areas described In
this Permit.

Benefit - Neither Members of, nor Delegates to Congress, or Resident Commissioners shall be admitted to any
share or part of this Permit or derive, either directly or indirectly any pecuniary benefits to arise therefrom;
Provided, however, that nothing herein contained shall be construed to extend to any incorporated company if the
Permit be for the benefit of such corporatron =

Assignment and Subletting - This Permit may not be transferred or. asssgned wrthout the consent of the
Permitter, in writing. Permrttee shall not sublet the Premises or any part there __f or any property thereon, nor
grant any interest, privilege or hcense whatsoever in connection with this Permit without the prior written
approval of the Permltter :

Revocation - ThtS Permrt may be termr teid"'upon Default or at the discretion of the Permitter. -
The Permittee is prohibited from giving

ormation; to do so will be considered a breach of conditions and
be grounds for revocation [Re: 36 CFR o : T

Permittee is authorized to use the Pr'emises'éhiyi fd".'.:'h'e Permitted Uses

Permittee shall not engage in any acttvrty thatm y be dangerous or harmful to persons property, or the Park; that
constitutes or results in waste or'urreasonable annoyance (including, without limitation, signage and the use of
loudspeakers or:sgund or light apparatus that co - disturb.park visitors and wildlife outside the Premises); that in
any manner causes:or results in anuisance; or that isofa, nature that it involves a substantta! hazard, such as the
manufacture or use of explosrves chemzcats or products that may explode. -

The Parties hereby acknowledge and-- 'g"' e'!that Permittee’s covenant that the Premises: shali be used as set
forth in this Articte 3 is material consi eration for Permitter's agreement to enter into this Permit. The Parties
further acknowledge and agree that: any violation of said coy nt:shall constitute a Default under this Permit and
that Permitter may 1nspect the premises at any time ol o

This Permit is subject to the right of the NPS to establish trails and other improvements and betterments over,
upon, or through the Premises:and further to the use by travelers and others of siich established or exisiing roads
and trails. The Permittee understands that occasionzl parkivisitors are authorized {o walk, use non-motorized
watercraft, or hike in the various areas included in this Permit even though no trails are formally established.

Permitter reserves the right for Permitter, its employees, contractors and agents to enter and to permit any
Agency to enter upon the Premises for the purposes ofinspection, inventory or when otherwise deemed
appropriate by the Permitter for the protection of the interests of Permrtter including Permitter's interests in any
natural or cultural resources located on, in or under the Premtses

Permitter reserves the right at any time to close to travel any of its lands to erect and maintain gates at any point
thereon, to regulate or prevent traffic of any kind'thefeon; to'prescribe the methods of use thereof, and to maintain
complete dominion over the same; provided, however, that at all times during the Term, Permiiter shall provide
Permittee and Permittee’s invitees with reasonable access to the Premises subject only to interruptions caused
by necessary maintenance or administrative operations or by matters beyond Permitter’s control.

Permittee hereby waives any claim for damages for any injury, inconvenience to or interference with Permittee’s

use and accupancy of the Premises, any ioss of occupancy or quiet enjoyment of the Premises, or any other loss

occasioned by Permitter's exercise of its rights under this Article 3 except to the extent that the damages,

expenses, claims or suits result from the willful misconduct or gross negligence of Permitter, its employees,

contractors or agents; provided, further, that Permitter shalt be liable only to the extent such claims are aifowed
Page 4
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under the Federal Tort Claims Act.

Members of the general public visiting the Drakes Bay Cyster Company operation may park in the adjacent NPS
parking area and walk over fo the SUP or ROP areas.

While Permittee is permitted to use and operate motorized watercraft in Drakes Estero for the purpose of
conducting daily business operations, which can include occasional inspections required by Agencies, no other
use of Permittee's motorized watercraft is authorized. No moforized watercraft may enter the designated
wilderness boundary (See “Existing Wilderness” on miap; attached hereto as Exhibit A). To protect water guality in
the Estero, any additional or repEacement boat motors obtained by- Permsttee must be four stroke motors.

Due to a lack of adequate parklng space and restroom facilities for the public; barbecuing is not permitted in the
Special Use Permit Area. To comply with this paragraph, Permittee wil not encourage barbecuing in the SUP
Area. Picnic tables will be provided by.the:NPS at the adjacent parking area.. .

Unauthorized discharge into the estuary. is prohibited. This prohibition includes any discharge from processing
facilities. Notwithstanding the foregoing, discharge of oyster wash water from dock and from hatchery operations
is allowed if authorized by relevant Agencres o - :

In order to ensure public health and safety Permrttee will ensure that Permrttee and Permittee’s officers, agents,
employees, and contractors comply wrth Applrcab]e Laws regarding pets, including the NPS reguiatson at 36
CFR. §215. :

In order to ensure: publrc health and fety P__ sttee hai% allow. aEE approprrate Federa% State and/ or County
agencies, including the United States partment of Heailth and Human Services, the State of California
Department of Health Services and Ma n_County Communrty Development Agency Envrronmentai Heaith
Serwces to conduct inspections on basi

SPECIAL PERMIT CONDITIONS

a)

If Permitiee and Pertnrtter disagree about an issue related to this Permit, they will first make a good faith effort to
resolve such issue at the Park level. if they are unable to resolve the issue at the Park level, Permittee may
request a review of the | rssue by the Regtonai Drrector

Based upon the findings- of an rndependent sctence revr' 'w and/or NEPA' comphance Permitter reserves its right
to modify the provisions of this Article 4. Permitter further reserves its right to incorporate new mitigation
provisions based upon the findings of an independent science review.

i) Production of all shellfish species shall be capped at the ' current productron level” as determined under the
California Coastal Commission Consent Order No. CCC-07:CD-04. . °

i)y No additional aguaculture racks and!or cuitivation infrastructure w:tibe constructed without the prior approval
of the Permitter. Operation, repair, and maintenance of infrastructure currently being used for oyster
cultivation is permitted. . -

iiiy Permittee and Permitter acknowledge the importance of eelgrass within the ecology of the estuary. Permittee
will not place bags for shelifish production onto eelgrass.

iv) Within sixty {60) days following the signing of this interim Permit, Permittee will submit for National Park
Service approval a boating operations plan, which will indicate dedicated navigation routes, chosen to
minimize impacts to eelgrass beds when accessing aguaculture racks and/or cultivation equipment.

v} To minimize the chances of infroducing invasive species or pathological microorganisms to Drake’s Estero,
Permittee will only import sheilfish in the form of larvae and seed. Within 30 days of the Commencement
Date, Permittee shall produce sufficient evidence, for the review and approvai of the Permitter, that larvae
and seed from outside sources have been certified by the California Department of Fish and Game ("CDFG")
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5) ACCEPTANCE OF PREMESES

c)

Case4:12-cv-06134-YGR Document80-1 Filed01/16/13 Page32 of 106

to be free of pathogens. If the Permitter determines that the documentation is insufficient, Permitiee shall
cease from importing larvae within 30 days of receiving notification of the determination from the Permitter.

vi) Permittee will not introduce species of shelifish beyond those described in the existing leases from the
CDFG. Permittee may seek to conform and/ar medify these leases with the CDFG. Any modifications
approved by CDFG will be considered by Permitter on a case-by-case basis, and Permittee may not
implement any such medifications without the prior written approval of the Permitter.

vii} Permittee must avoid disturbance to marine mammals an__d___martne mammal haul-out sites. The Marine
Mammal Protection Act, 16 U.S.C. 1361 et seq., “includes a prohibition against any act of pursuit, torment or
annoyance that has the potential to injure or disturb a marine mammal or marine mammal stock in the wild by
causing disruption of behavioral patterns, including, but not limited to, migration, breathing, nursing, breeding,
feeding, or sheltering. The National Oceanic and Atmospheric Administration (NOAA) recommends
maintaining a distance of at least 100 yards to avoid disturbance to seals, . Permittee will maintain a distance
of at least 100 yards from haule__d [ Is throughout the year. Permitter will moritor marine mammal
populations in Drakes Estero, In 1, during the pupping harbor seal closuré period, March 1-June 30,
the designated wilderness area (o Permit area) is closed to all boats. Permittee will foliow ‘Drakes
Esterc Aquaculture and Harbor Seal ctro_n Protocol*attached -hereto as Exhibit C. If requrred by CDHS,
watercraft may use the Main Channel.identified in Exhibit C during the pupping harbor seal closure pefiod
only to access CDHS's senting| momtormg ‘station for marine biotoxing, Boats shall be operated at low
speed, near the eastern shore to minimize chance of disturbance to harbor seals. No other use of the Main
Channel is authorized dur[ng the puppmg harbor sea[ chsure perlod '

Permittee's agreement to the provrsrons of thrs Permrt does not waive Permlttee s ability to take contrary positions
with regard to simitar provisions wath other Agenc;es :

a)

b)

Prior to entering into'this Permit, Permrttee has made a thorough sndependent examma’tron of the Premises and
all matters relevant to Permittee's: decision to enter into this Permit, and Permittee is thorough%y familiar with all
aspects of the Premises and is satisfied that they are in an acceptable condition and meet Permittee’s needs,
provided that Permittee and Permitter acknowledge that certain repa;rs are necessary to comply with Applicable
Laws. Permittee will make such: repalrs at its sole cost and expense ;n oompllance wsth Applicable Laws.

Permittee expressly agrees 1o use and occupy the Premlses and a%E lmprovements thereon in their existing "AS
IS" condition "WITH ALL FAULTS" and acknowledges that in entering into this Permit, Permittee does not rely on,
and Permitter does not make, any express or implied representations or warranties as to any matters including,
without limitation, the surtabsi;ty of the soil or subsoil; any characteristics of the Premises or improvements
thereon; the suitability of the Premises for the approved use; the economic feasrbmty of Permittee's use and
occupancy of the Premises; title to the Premises; the presence of Hazardous Materials in, on, under or in the
vicinity of the Premises; or any other matter. Permittee has satisfied itself as to such suitabiiity and other
pertinent matters by Permittee’'s own inquiries and tests into all matters relevant to determining whether to enter
into this Permit and Permittee hereby accepts the Premises. ;

CONSTRUCTION OF IMPROVEMENTS OR ALTERATZ]ONS

a)

b)

c)

Permittee may only make those Improvements or A;teratione to the Premises that relate to Permittee’s use of the
Premises as specified in Article 3, “Use of the Premises.”

Permittee shall not undertake any Improvements or Aiterations to the Premises (inciuding installation of
temporary equipment or facilities) without the prior written approval of Permitter.

As a prerequisite to obtaining approval for Iimprovements or Alterations, Permittee, at Permittee’s sole cost and
expense, shall submit design plans and any other relevant data for Permitter’s approval.

Construction of Improvements or Alterations by Permittee shall be performed in accordance with all Applicable
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8)
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Laws, including but not limited to general planning, building, and environmental laws and approved design plans
and shalf be undertaken and completed at Permittee’s sole cost and expense.

e) Permittee shall, upon request, furnish Permitter with a true and correct copy of any contract, and any medification
or amendment thereof, with Permittee’s contractors, architects, or any other consuitants, engaged in connection
with this Permit.

f) Any improvements or Alterations undertaken by Permitiee shall be performed in a good and weorkmanlike manner
and with materials of a qualily and standard acceptabie to Permitter. - Permittee shall also construct, install and
maintain equipment and any construct:on facilities on the Premises in a safe and crderly manner.

g) Permittee shall not construct any Improvements or Alierations outside the boundanes of the Premises.
h} Permitter in its discretion is entitled to have on the Premises at any time dur;ng the construction of Improvements

or Alterations an inspector or representat:ve who shall be entitled to observe all’ aspects of the construction on the
Premises.

mp!tance with current laws and regulations regardlng wood
ly and repair of aquaculture racks.

i) Al lumber utilized at the site will be proces
treatments. This includes lumber uttftzed

i) As setforth in Art:cle 17, title to an"' mprov

s or Alterations tothe Pfe"m'jses shall be and remain solely in the
Permitter. e

TREATMENT OF REE%USE

a) Refuse shail be:promptly remove m _WIthln the boundarzes of Po;nt Reyes National Seashore and shall be

disposed of in accordance with A

b)

PESTICIDE AND HERB]CEDE USE

a) The National Park Serwce utsi:ze : M") to treat pest and vegetation problems.
The goal of IPM is to use the least-toxic, eff hods of contro!!mg pests and:vegetation. Except for normal
household purposes, Permittee shall not use any pesticides that do riot comply with the IPM program. To this
end, Permittee shall submit'in writing to Permitter, a request for the use of pestlc;da( ) or herbicide(s) and shall
not use any pesticide(s) or herbicide(s) until. Permittee ‘has received an express written authorization therefor from
Permitter. : :

b) Permittee shalt manage, treat, generate handle, store and dispose of all peshc&des and herbicides in accordance
with Applicable Laws, including report!ng requ;rements :

FIRE PREVENTION AND SUPPRESION

a) Permittee and its employees, agents, and contractors shait in Permlttee s use and occupancy of the Premises,
take all reasonable precautions to prevent forest, brush .grass, and structural fires and shall, if safety permits,
assist the Permitter in extinguishing such fires on the Premises.

10) EXCAVATION. SITE AND GROUND DISTURBANCE

a) Permittee shall not cut, remove or alter any timber or any other landscape feature; conduct any mining or drilling
operations; remove any sand, gravel or similar substances from the ground or watercourse; commit waste of any
kind; or in any manner change the contour or condition of the Premises without the prior written approvat of the
Permitter. Except in emergencies, Permittee shall submit requests to conduct such activities in writing to the
Permitter not less than sixty (60) days in advance of the proposed commencement date of any such activities.
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c)
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If approvai of activities referenced above in Section10(a) is granted, Permittee shall abide by ali the terms and
conditions of the approval, including provisions pertaining to archaeological resources.

No soil disturbance of any kind may occur in the vicinity of 2 known archeological site, without the presence of an
NPS archeological monitor.

7

11) NONPOINT SOURCE POLLUTION

a)

b}

12) TREE AND VEGETATION REMOVAL

The Permittee shall comply with all App%scable Laws regardlng non-point source pofiution (including the protection
of beneficial uses of waters as designated by the State of California). Furthér; Permittee’s use and occupancy of
the Premises shall be designed to minimize, to the greatest extent feasible, non -point source poliution within
National Park Service boundaries oron adjacent fands. :

Except as set forth in Section 3(k) of t_h

mit, no discharge into the estuary is'permltted This proh|b ition
includes any discharge from processin i

a)

b}

13) WILDLIFE PROTECTION

ion unless expressly approved in wrmng by ‘{he Permitter, The
rtter for desired tfree(s) and vegetation removal during the

The Permittee may not remove tree(s)
Permittee shall provide specific plans to th
annual meeting or in writing during the Ter_

Removal of non- natwe invasive vegetatton

s non-native thistles, timming and vegetation removal around
structures is perm:smble

a)

b)

Wildlife is an Entegral part of Pomt Rey ational Seashore and must be managed in accordance with all
Applicable Laws, :nciudtng but not limited to NPS laws regulations, and policies. :

Permiitee shall not engage in any; ac’uvzty
Permittee shall not engage in any activity t
invasive animal species, except for the’c

H purposeiy causes harm or destroys any: wrldEtfe Conversely,
t purposely supports.. or increases poputatlons of non-native or
tion.of the shellﬁsh specres i _horszed by this Permit.

On a case by case basis, the Permrtter WIH evaluate mmdences of depredation caused by Permittee and choose a
course of action. The nature of the course of action will be determined by the extent and frequency of the
damage, the wildlife species, ‘and, park—wu:ie management objectives.

14) HAZARDOUS MATERIALS: ENVIRONMENTA‘L HEALTH AND SAFETY

a)

b)

c)

In connection with this Permit, Permittee, its ”:"ers agents, employees and contractors, shall not use, generate,
sell, treat, keep, or store any Hazardous Materials on, about, under.orinto the Premises or elsewhere in Point
Reyes except in compliance with all Apptscab!e Laws and as appro_ved in writing by Permitter. However,
Permittee shall not be obligated to obtain Permitter's. approval to use, keep, or generate Hazardous Materials as
necessary for the normal operation or maintenance of vehigles or for standard household cleaners. Permittee
agrees to be responsible for timely acquisition of any permit(s) required for its Hazardous Materials-related
activities, and shall provide to the Permitter, upon réquest; inventories of all such Hazardous Materials and any
supporting documentation, including but not limited to material safety data sheets, uniform waste manifest forms,
and/or any other pertinent permits. '

Permittee, its officers, agents, empioyees and contractors, shall not release, discharge or dispose of any
Hazardous Materials from, on, about, under or into the Premises or elsewhere in Point Reyes, except as
authorized by Applicable Laws.

i Permitiee knows of or reasonably suspects or receives notice or other communication concerning any past,
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h)
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ongoing, or potential violation of Environmental Requirements in connection with the Premises or Permittee's
activities, Permittee shall immediately inform Permitter and shall provide copies of any relevant documents to
Permitter. Receipt of such information and documentation shall not be deemed to create any obligation on the
part of the Permitter to defend or otherwise respond to any such notification.

If any Hazardous Materials Occurrence is caused by, arises from, or is exacerbated by the activities authorized
under this Permit or by the use of the Premises by Permittee, its officers, agents, employees or contractors,
Permittee shall promptly take all actions at its sole cost and expense as are required to comply with Appiicable
Laws and to allow the Premises and any other affected property to be used free of any use restriction that couid
be imposed under Applicable Laws provided that, except in cases of emergency, Permitier's approval of such
actions shall first be obtained.

The Permitter shall have the right,-but not the duty, at all reasonable times and, except in the case of emergency,
following at least twenty-four (24) hours advance notice to Permiitee, to enter and to permit any Agency, public or
private utilities and other entities and persons to enter upon the Premises, as’ 'may be necessary as determined by
the Permitter in its sole discretion, to conduct inspections of the Premises, including invasive‘tests, to determine
whether Permittee is complying with all Applicable Laws and to investigate the existence of any Hazardous
Materlaés in, on or under the Premises. Th 'r_mltter shalf have the nght but not the duty, to 'retam independent

available to Permittee copies of all f_mai re_p
investigations. Permittee shall have no clai
use of the Premises or any other loss occa
foregoing, neither Permittee nor Permitte
report is protected by a’{tomey-dlient br’i'v'ilege

Should Permittee, its officers, agents, empl:_ or contractors, fall to perform or observe’ any of the obligations
or agreements pertaining to Hazardous Matenals or.fE_ \(sfonmentaf Requirements for a period of thirty (30) days
{or such longer period of time as is reasonably: required) after notice, then Permitter shall have the right, but not
the duty, without limitation of any other-rights of Permitter under this Permit, personally or through its agents,
consultants or contractors to enter the Premises and perform the same. Permittee agrees {o reimburse Permitter
for the costs thereof and to 1ndemn|fy Permltter as provided for in this Permit.

Permittee understands and acknowledges that the P ntain asbes‘{os and lead-based paint. f
Permittee performs any Improvements or Alterations; Tt all comply with all Environmental Requirements
related to asbestos and lead-based paint and shall sote%y bear all costs associated therewith. Nothing in this

_Permit shall be construed to require Permittee to remoyve asbestos or lead- based paint unless Environmental

Requirements require such removat

Permittee shail indemnify, defend, save and hold Permitter, its employees; successors, agents and assigns,
harmless from and against, and reimburse Permitter for, any and all claims, demands, damages, injuries, losses,
penalties, fines, costs, liabilities, causes of action, Judgments and expenses including without limitation,
consultant fees and expert fees, that arise during or afterihe Term as a result of any violation of any
Environmental Requirement in connection wuth th:s Perms r any Hazardous Materials Occurrence in connection
with this Permit. : S

The provisions of this Article 14 shall survive any térmmat ) or revocation of this Permit. Article 15 (Insurance)
of this Permit shall not limit in any way Permittee's of Permitter's obligations under this Articie 14.

15) INSURANCE

a)

Permittee shall purchase the types and amounts of insurance described herein before the Commencement Date
of this Permit unless otherwise specified. At the fime such insurance coverage is purchased, Permittee shall
provide Permitter with a statement of Permittee insurance describing the insurance coverage in effect and a
Certificate of Insurance covering each policy in effect as evidence of compiiance with this Permit. Permittee shall
also provide the Permitter thirty {30) days advance written notice of any material change in the Permittee's
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16) INDEMNITY

a)
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insurance program hereunder. Permitter shall not be responsible for any omissions or inadequacies in insurance
coverage or amounts in the event such coverage or amounts prove to be inadequate or otherwase insufficient for
any reason whatsoever.

From time to time, as conditions in the insurance industry warrant, the Permitter reserves the right to revige the
minimum insurance limits required in this Permit,

All insurance policies required by this Permit shall specify that:iﬁe insurance company shall have no right of
subrogation against the United States, except for claims arising solely. from the negligence of the United States or
its employees, or shall provide that the United States is named asan additional insured.

All insurance poticies required herein shalf contain a loss payable clause approved by the Permitter which
requires insurance proceeds to be paid directly to the Permittee without requiring endorsement by the United
States. Insurance proceeds covering any loss of the Premises but not used to replace such losses shall be
promptly paid by Permittee to Permitter. The use of insurance proceeds for the repair, restoration or replacement
of the Premsses shali not give any ownershlp lnterest therein to Permlttee :

Property Insurance: Ata minimum, the Permettee shall be required to purchase Basic Form Actual Cash Value
(replacement cost less depreciation} | insurance coverage for all residence on the Premises. Within thirty days of
issuance of the Permit, the Permittee shall. submlt a report from a reputable insurance company :which provides a
full range of options for insurance verage on all nonresxdentua] structures on the Premises. Within thirtty days of
receipt of this report, the Permitt its sole discretion, will review and specify the type and level of insurance
coverage which shall be required..The Permitter will provide the Permittee written notification of insurance
requirements and the Permittee shall be requu‘ed to have the spec&fed level(s) of insurance in‘place within thirty
days of such notification. The cost of the | insurance will be deducted from the appraised fair market value for the
Premises; this adjustment and the-insurance requirements will be addressed in an amendment to the Permit.
Permittee shall, in the event of damage or destruction in whole or in part to the Premises, use all proceeds from
the above described insurance policies to repair; restore, repiace or remove those buildings, structures,
equipment, furnishings, betterments or- mprovements determined by the Permitter, in Permitters sole discretion,
to be necessary to satrsfactonly dtscharge the Perm:t’see s obligations under this Permlt

Public Liability: The Permiitee shall prowde Comprehenswe Generai Liability i lnsurance agamst claims arising
from or associated with Permittee's. use and occupancy of the Premises. Such i insurance shall be in the amount
commensurate with the degree of risk and the scope and size of such use‘and occupancy, but in any event, the
timits of such insurance shall not be less than $1,000, 000.00 per occurrence covering both bodily injury and
property damage. If claims reduce available insurance below the required: per occurrence limits, the Permittee
shall obtain additional insurance to restore the required limits. An umbreila or excess liability policy, in addition to
a Comprehensive General Liahility Pelicy, may be used to achieve the required limits.

Permittee shall also obtain the fofsb"wmg additional coverage:

iy Autormobile Liability - To cover all owned, non~owned and hlred veh;c!es in the amount of $300,000.00.

il) Workers' Compensation — The amount: shall be m"accordance wnth that which is required by the State of
California. i :

tn addition to the indemnification contained in Article 14, Permittee shall indemnify, defend, save and hold
Permitter, its employees, successers, agents and assigns, harmless from and against, and reimburse Permitter
for, any and all claims, demands, damages, injuries, losses, penalties, fines, costs, liabilities, causes of action,
judgments and expenses and the [ike incurred in connection with or arising in any way out of this Permit; the use
or occupancy of the Premises by Permittee or its officers, agents, employees, or contractors; the design,
construction, maintenance, or condition of any Improvements or Alterations; or any accident or occurrence on the
Premises or elsewhere arising out of the use or occupancy of the Premises by Permittee or its officers, agents,
employees, or contractors. Permittee’s obligations hereunder shall include, but not be limited to, the burden and
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c)
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expense of defending all claims, suits and administrative proceedings (with counsel reasonably approved by
Permitter), even if such claims, suits or proceedings are groundless, false or fraudutent, and conducting all
negotiations of any description, and paying and discharging, when and as the same become due, any and all
judgments, penalties or other sums due against the United States.

Permitter agrees to cooperate, to the extent allowed by law, in the submission of claims pursuant {o the Federal
Tort Claims Act against the United States by third parties for personal injuries or property damage resulting from
the negligent act or omission of any employee of the Untted States in the course of his or her empioyment.

This Article 16 shall survive any termrnatlon or revocatton ofthzs Permit. The provisions of Article 15 (Insurance)
of this Permit shail not Emit tn_:_any way Permittee’s obligations under this Artrcl_e:__‘ls

17) PROPERTY INTEREST

a)

b)

c)

18) RENTS, TAXES AND ASSESSMENTS -

a)

b)

d)

19) CYCLIC MAINTENANCE - N

This Permit shall vest in Permittee nofti) perty interest in the Premises orin the smprovements thereon, Title to
reai property and improvements thereon including any Improvements or Alterations constructed by Permittee,
shall be and remain solely in Permitter. Except $ provided in Paragraph 3(g), Permittee shall have no claim for
any compensation or damages for the Premlse e lmprovements thereon or anyr lmprovements or Alterations
constructed by the Permittee. = :

Nothing in this Permit shall give emed to gtve Permlttee an rndependent right to grant easements or other
rights-of-way over, under, on, orth i
Permitter hereby retains the sole and

:-“g.ht't.o 0”'. 935 -:hyé'facafﬁth. and other minerals (of whatsoever
character) in, on, or under the Premise ' e

The annual rental rate for this Permst sha 'st'ab[_i:é'hed by Permitter-and is'set forth on the Cover Page of this
The annual rent under this Permitis :peya
agrees to pay fifty percent of the annual
before May of each year during the Term

in advance on a semi—annuel basis. Therefore, Permittee hereby
on or before November with the remaining fifty percent payable on or

Permittee shall pay the proper Agency, when and as the same become due and Bayable, all taxes, assessments,
and similar charges which, at any time durang the Term of th:s Permlt are Ievsed or assessed against the
Premises. . _ L e

Rents due hereunder shall be paud without asserhon of any counterctaim setoﬁ deduction or defense and
without abatement, suspension, deferment or reduct;on

a)

b)

Permittee shalf perform all Cyclic Maintenance in accordance with the Provisions of this Permit and at Permittee’s
sole cost and expense. Permittee is responsible for the maintenance of all fences, buildings, and other
improvements upon the Premises. All improvements and facilities used and occupied by Permittee shall at all
times be protected and maintained in a safe, sanitary and sightly conditfon.

Specific maintenance requirements may be negotiated with Permittee each year as outlined in Article 21 {Annual
Meeting).

Docks and Fences shail be maintained in good condition and shall be timely repaired in conformance with
Appiicable Laws. Abandoned fences and other decrepit improvements shall be removed from the Premises and
shall be disposed of outside the Park or as directed by Permitter after review and approval by the NPS Historian,
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d) New lighting under Permittee’s control of the Premises shall be redesigned to protect and preserve the night
sky/darkness and minimize light poliution in Drakes Estero.

e) Parking areas shall be maintained in a safe condition and no new roads or truck trails shalt be established without
prior written permission of the Permitter. The main entrance road from Sir Francis Drake Boulevard to the SUP
Area will be maintained by the NPS. The Park will respond in a timely manner to Permittee and/or visitor
complaints regarding the condition of the main entrance road. No%thhstandlng the foregoing, Permitter may enter
into a road maintenance contract with Permittee ' i .

f)  Existing water reservoirs shail be maintained in a safe and secure condition to prevent washouts and erosion and
no new reservoirs shal be cd’hs’tructed or established without prior written approvai of the Permitter,

g) Permittee shall maintain the water, well, pump and all pipelines within the Premlses Perm;ttee shall repiace or
repair any damage or loss of the wat r:system within the Premises.

h} Permittee shall maintain the sewage pi and sewage ieachfzeid in the “Sewage Area.”

i) Permittee sha]i be responsible for removing: sEash buildup around fences or: other fac:lmes W|th:n the Premises so
as to prevent fire and egress hazards : erm;itee shall alsc be responszbie for removing litter and trash from the
Premises. :

20) COMPLIANGE WITH APPLICABLE iAW’s NE '.N:Eii"#A

a) General Compliance: As provided for_ln't Jermit, Permlttee at its soEe cost and expense shaH promptly comply
with all Applicable Laws as required by law Permittee shall immediately notify Permitter of any notices received
by or on behalf of Permittee regarding any alleged or actual violation(s) of or non-compliance with Applicable
Laws. Permittee’ shall at its sole cost and expense promptly remedlate or correct any vnoEatzon(s) of Applicable
Laws. : : . :

b} National Environmen'taE Policy Act and Na't'i_ona_l Historic Preservation Act: Where activities undertaken by
Permittee relate to the preparation of compliance documents pursuant to the National Environmental Policy Act
(“NEPA”) or the National Historic Preservation Act (“NHPA”), Permittee shall supply all necessary information to
Permitter and any Agency in a timely manner. “Permitter will pay for the preparatlon of NEPA or NHPA
documents. If there is litigation regarding NEPA or' omphance it w:§§ not tngger the indempnification
requirements of Article 16, : : .

21) ANNUAL MEETING

a) The Parties shall meet annually each year during the Term of this Permit for the purposes of discussing and
resolving issues of mutual concern and ensuring that Permittee is complying with the Provisions of this Permit..

22) PENALTY

a) At the option of the Permitter, Permitter may, in lieu of Voiding and terminating this Permit, assess a penalty of
$50.00 per day for any failure by Permittee to keep and perform any of the Provisions of this Permit. in such
case, Permittee shall be given notice in writing of a grace period (of from one to thirty days) to remedy the
situation before a penalty wili be assessed. Paymentof:any penalty under this provision shall not excuse
Permittee from curing the Defauit. This provision shail not be construed as preventing Permitter from issuing
citations or initiating enforcement proceedings under Applicable Laws.

23) SURRENDER AND VACATE THE PREMISES, RESTORATION

a) At the conclusion of Permittee’s authorization to use the Premises for the Permitted Uses, Permittee shall
surrender and vacate the Premises, remove Permittee’s Personal Property therefrom, and repair any damage
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resulting from such removal. Subject to the approval of the Permitter, Permittee shall also return the Premises to
as good order and condition {subject {o ordinary wear and tear and damage that is not caused directly or
indirectly by Permittee} as that existing upon the Effective Date.

b) All Permittee’s Personal Property shall remain the property of Permittee. However, if after the conclusion of
Permittee’s authorization to use the Premises for the Permitted Uses, Permittee shall fail satisfactorily to remove
Permittee’s Personal Property and so repair the Premises, then, at the Permitter's sole opticn, after notice to
Permittee, Permittee’s Personal Property, shall either become the property of the Permitter without compensation
therefore, or the Permitter may cause it fo be removed and the Premises to be repaired at the expense of
Permittee, and no claim for damages’ aga;nst Permitter, its employees, agents or contractors shall be created or
made on account of such removai or-tepair work.

243 LIMITATION ON EFFECT OF APPROVALS

a) Allrights of Permrtter fo revrew comment upen, approve, inspect or take any other action with respect to the use
and occcupancy of the Premises by Permittee, or any other matter, are expressly for the benefit-of Permitter and
no cther party. No review, comment, approvat or inspection, right or exercise of any right to perform Permitter's
obligations, or similar action required or permz’zted by, of, or to Permitter under this Permit, or actions or omissions
of Permitter's'employees, contractors, or other agents, orother circuimstances shall give or be. deemed to give
Permrtter any E|abrhty. responsrbiiity or obhgat:o or, in connect:on with, or wrth respect to the operatson of the

Permit.

25) WAIVER NOT CONTINUING

a) The waiver of any Default, whether such waiver expressed or rmp]red shall not be construed as a continuing
walver, or a wavier of or consent to any subsequent or.prior breach of the same or any other provision of this
Permit. No waiver of any Defauit shall affector alter this Permit, but each and every Provision of this Permit shall
continue in full force and effect with respect o any oiher then existing or subsequent Defau!t

26) LIENS

a) Permittee shall have no power to do any act orto Sntract that may create of be the foundation for any
fien, mortgage or other encumbrance upon the réver: s interest or cther-estate of the Permitter or of any
interest of the Permitter inthe Premises. If any such’l all'at anytime be filed:against the Premises or any

portion thereof, Permittee shall cause the Permitter to be discharged from the lien.

27y HOLDING OVER

a) This Permit shall terminate upon the Termination Date and any holding over by Permittee after the Termination
Date shall not constitute a renewal of this Perm:t or give Permittee any"_'_ ghts under this Penmit or in or to the
Premises. : £

28) NOTICES

a} Any notice or other communication required or permitted. under this Permit shall be in writing and shall be

delivered by hand or certified mail with return receipt requested. Notices and other communications shall be
addressed as foliows:

Page 13



Case4:12-cv-06134-YGR Document80-1 Filed01/16/13 Page40 of 106

If to Permitter:

Superintendent
Point Reyes National Seashore
Point Reyes Station, CA 94956

If to Permittee:
Mr. Kevin Lunny
Drakes Bay Qyster Company
17171 Sir Francis Drake
Inverness, CA 94837

29) NO PARTNERSHIP ORJOINT VENTURE

a) Permitteris not for any purpose a partn r or__jomt venturer of Permittee in the deveEopment or operatlon of the
Premises or in any business conducted t_he Premises. Permitter shati not under any circumstances be
responsible or obligated for any losses abmtses of Permxttee [ S5 :

30) ANTI-DEFICIENCY ACT

19 ¢ contamed in this Permlt shall be construed as bindifig Permitter to
cess of the_appropnailon made by Congress for that fiscal year in

o'involve Permitter in.any contract or other ob%zgatnon for the
h approprzatrons £

a) Permittee and-Permitter agree thatnot
expend, in any fiscal year, any sum
furtherance of the subject matter ¢;
future expenditure of money in exc

31) COMPLIANCE WITH EQUAIL OF’PORTUN

a) Permittee agrees that in undertaklng al

ties pursuant to this Permit, Permittee will comply with all Applicable
Laws relating to ﬂon~d|scnmmat_son o

32) ENTIRE AGREEMENT AND AMENDMENT -

a) This instrument, together with the exhi reto,.all of whlch are lncorporated in thls Permlt by reference,
constitutes the entire agreement betwe itter: and Permnttee ‘with respect to the subject matter of this Permit
and supersedes all prior offers, negotiations, oral and written.” This Permit may | not be amended or modified in
any respect whatsoever except.by an instrument in writing signed by Permitter and Permittee.

33) NO PAYMENTS BY PERMITTER

a} Under no circumstances or condmons whether how ex;stmg or hereafter: ansmg, and whether or not beyond the
present contemplation of the Parties, shaEE Perr "'_ter be‘expected or required to make any payment of any kind
whatsoever with respect to the Premises or b under any obiigation or liability except as expressly set forth in this
Permit. - S NEe

34) NO THIRD PARTY BENEFICIARIES

a) Except as expressly set forth in this Permit, this Permit :s__hé%*i not be deemed to confer upon any person or entity,
other than the parties to this Permit as expressly set forth in this Permit, any third party beneficiary status, any
right to enforce any Provision of this Permit, or any other right or interest.

35) NO PREFERENTIAL RENEWAL AND RELOCATION ASSISTANCE

a) Permittee hereby agrees that Permittee is not a concessioner and that the provisions of taw regarding National
Park Service concessionaires do not apply to Permittee. No rights shall be acquired by virtue of this Permit
entitiing Permittee to claim benefits under the Uniform Relocation Assistance and Real Property Acquisition

Page 14
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Potlicies Act of 1970, Public Law 91-648.

36) SEVERABILITY

a) Incase any one or more of the provisions of this Permit shall for any reason be held fo be invalid, illegal or
unenforceable in any respect, such invalidity, illegality or unenforceahility shall not affect any other provision of

this Permit, and this Permit shall be construed as if such invalid, illegal or unenforceabie provisions had not been
contained in this Permit.

37) EXHIBITS

a) Each of the exhibits referenced in this Permit is attached hereto and incorporated herein.

38) TIME OF THE ESSENCE -

a) Time is hereby expressly declared to

the essence of this Permit and of each and every Provision of this
Permit. Vo e o

39) HEADINGS

a) Article, Section and Subsection headmgs mt

Permit are for convemence only and are not to be construed as a
part of this Permtt or in any way i;mltmg or amp

sng the Prowseons of this Permlt

40) PERMIT CONSTRUED AS A WHOLE

a) The language E'n_ all parts of this Per ' ases be construed as a whole according to ItS fair meaning

and not strictly for or against sither Permitter ittee, The Parties acknowledge that each party and its
counsel have reviewed this Permit and partnmp its drafting and therefore that the rule of -construction that

any ambiguities areto be reso!ved agamst the drafting’ party shall not be employed or appited in the interpretation
of this Permit. EAN e .

41) MEANING OF TERMS

a} Whenever the context so requires, the. _e'u'te'rlgender shall include jf,h_e_:mas'cuiine and the feminine, and the
singutar shall include the plural and vice versa, S ST :

42) FEDERAL LAW

a) The laws of the United States shall govern the v'.e.li'd“ity,‘eo_ns_truct_ion and eff '5'_'t;:'of this Permit.

Page 15
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EXHIBIT A

Map — Drake's Estero Aquacuiture & CDFG Leases: NPS Resources and SUP Area
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EXHIBIT B

Map ~ Drake's Estero Oysters — SUP & ROP
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| Drake's Estero Oysters - SUP & ROP
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EXHIBIT C

Drakes Estero Aquacuiture and Harbor Seal Protection Protocol
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Drakes Estero Aquaculture and
Harbor Seal Protection Protocol

The following items are mutually agreed to for protection of harbor seals in and adjacent
to the Harbor Seal Protection Areas identified in the Map, attached hereto and
incorporated herein by reference (*Protocol Map™):

1. During the breeding season, March 1 through June 30, the “Main Channel” and
“Lateral Channel” of Drakes Estero will be closed to boat traffic. During the
remainder of the year, the Lateral Channel and Main Channel are open to boat
traffic outside of the protection zone.

2. During the breeding season, Permittee boats may use the “West Channel” at low
speed while maintaining a distance of at least 100 yards from hauled out seals.

3. Throughout the year, all of Permittee’s boats, personnel, and any structures and
materials owned or used by Permittee shall be prohibited from the harbor seal
protection areas identified on the Protocol Map. In addition, all of the Permittee’s
boats and personnel shall be prohibited from coming within 100 yards of hauled
out harbor seals.
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EXHIBIT D

Map - Drakes Bay Oyster Company Welt Area
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EXHIBIT E

Map — Drakes Bay Oyster Company Sewage Area
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Oyster Farm Leach Field (Approxima’te’l _Locatio:nfén_d_ SIZe) i
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Attachment 4
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pany

FIGURE 1: HARBOR SEAL
PROTECTION AREA

Harbor Seal Protection /
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United States Department of the Interior

NATIONAL PARK SERVICE
Point Reyes National Seashore
Point Reyes, California 94956

IN REPLY REFER TO:

L7617
(Special Use Permit — MISC-8530-6000-8002)

JAN 2 3 2012

Mr. Kevin Lunny
Drakes Bay Oyster Company
17171 Sir Francis Drake
Inverness, CA 94937

Kevind

Dear Mr, Efinny:

On January 12, 2012, you requested a meeting with the NPS regarding implementation of the
current Special Use Permit (SUP) with respect to your communications with the California
Coastal Commission (CCC). It is our understanding that the CCC is reviewing this information
under your current Cease and Desist Order (CDO) because the CDO requires compliance with
the terms and conditions of the SUP.

In your request you state that the CCC claims that Drakes Bay Oyster Company (DBOC) boats
going to and from sandbars OB and UEN are a violation of the SUP. Subsequently the CCC
responded to clarify that the issue is not the destination of the boats but the use of the Lateral
Channel during the March 1 — June 30 seasonal closure.

Section 4(b)(vii) of the SUP includes provisions specific to harbor seals and directs the
Permittee to follow “Drakes Estero Aquaculture and Harbor Seal Protection Protocol” (Exhibit
C). Clause 1 of the Harbor Seal Protection Protocol states: “During the breeding season, March
1 through June 30, the ‘Main Channel’ and ‘Lateral Channel’ of Drakes Estero will be closed to
boat traffic. During the remainder of the year, the Lateral Channel and Main Channel are open
to boat traffic outside of the protection zone.”

The plain meaning of this provision is that the entirety of the Lateral Channel is closed during
the harbor seal breeding season (March 1-June 30). The SUP references the Lateral Channel,
Main Channel and West Channel. The Lateral Channel is the entire channel between the Main
Channel and West Channel. The eastern portion of the Lateral Channel is within the permanent
harbor seal protection area and is thus closed to boat use all year. The west portion of the
Lateral Channel (outside of the harbor seal protection area) is subject to the seasonal closure
(March 1-June 30).
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During the negotiations for the current SUP, DBOC introduced a 1992 protocol for
consideration, but it was not incorporated into the final signed SUP. As explained above,
Section 4(b)(vii) and Exhibit C are the operative provisions of the SUP specific to harbor seals.
Boat use of any portion of the Lateral Channel during the seasonal closure period is not allowed
under the SUP.

Sincerely,

el AN d.

Cicely A. Muldoon
Superintendent

cc: Alison Dettmer, California Coastal Commission
Cassidy Teufel, California Coastal Commission
Jo Ginsberg, California Coastal Commission
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STATE OF CAUFORNIA——THE RESOURCES AGENCY

DEPARTMENT OF FISH AND GAME
PO, BOX 944209

‘SACRAMENTO, CA  94244-2050

(916) 6536194

May 15, 1992

¥r. John L. Sansing, Superintendent
Point Reyes National Seashore
Paint Reyes, California 94956

Dear Mr. Sansing:

Thank you for following up an the meeting we had with you,
Johnscon Oyster Company (JOC), and National Marine Fisheries
Service (NMFS). I am pleasad to hsar that operations appear to
be occurrxing without incident. I am aptimistic that the
agreement reached at our meeting will provide the protection
necessary for continued well-belng of the harbor seals in Drakes
Estero and, at the same time, provide guidelines faor JOC that
will allow them to continue their operations without undue
hardship. -

I have reviewed your synopsis of the issnes and discussed it
with Frank Henry and Tom Moore of our Department. During
discussion at the meeting, Frank Henry took notes on the boating
practices and mariculture procedures to be included in the
agreement. As you may recall, at meeting’s end, Frank read the
proposed guidelines from his notes to those present and, after

- - some discussion, all agreed to the language and content., His
notes and the recollectlons of the three Department staff agree,
in general, with your synopsis. . '

One significant difference we noted, was regarding
operations in the western channel. Our notes do not reflect any
agreement by JOC to not use that channel, evén during the pupping
season. The three of us all recollect that operation in this
western channel was reguired for the minimal servicing of oyster
beds 1, "2, and 3. We remember agreement from JOC not to use the
lateral channel but to use -the western channel, and then to L
travel by foot, if necessary ta reach the beds. Our recollection
is that this was acceptable to you, since operation in the
western channel is a good distance from potential haul out areas
at the east ends of the islands. :

Anaother Qifference in our notes and recollections regards
the timing of planting on these beds. You are correct that those
present at the meeting, including_Joc, agreed that, if possible,
planting should be put off until after June 1. However, your
lanquage that seeding "may begin on June 1. Earlier commencement

dates may be permitted ...7, wa think, overstates the authority
of the agreement. .

our recollections are that JOC agreed to plan on, and make
every effort to, baginning seeding after June l. JOC notad,
however, that they do not have absolute control over saed
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/// Mr. John L. Sansing

May 15, 1832
Page Two

availahility, and no control: over weather and tides. The spirit
of the agreement, we recall, was that JOC would plan on seeding
after June 1, and would work with Gary Fellers to minimize the
lmgacys of any earlier seeding. . We do not believe there is
exe§§1ng authority to ¥Ypermit#.or.to deny.a "permit™ for earlier
seeding. : .

Also, in the spirit .of positive agreement, and without
‘changing any substance, wa would strike "and restrictions" from
the first sentence of the introduatog paragraph. I have
attached a copy of the complete’'Raco of Agreement, with the
three amendments. If these amendments are not acceptable to you,
please let me know so that we may come.to full agreement.

Thank you again John, for the:cooperation and efforts of you
and your staff on this issue. I believe they have made possible

this resolution in the interest of the harziIJijiZz;pflgghwaau
Boé

Hulbrock
Aguaculture Coordinator
cc: Johnson Oyster Co. P ‘

Tom Johnson
Bob Studdert
Manuel Solorzano

Point Reyes National Seashore
Russ Case
Gaxry Fellers
LeeRoy Brock

Department of Fish and Game.,A

Frank He
Tom Moore

National Marine Fisheries Sarvice

Diane Windhan
Charles Clark

Department of Health Sexvices
Gregg Langlois
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May 15, 1592

Record of Agreéement
Regarding
Drake’s Estero Qyster Farming
ana
Harbor Seal Protection

As a result of a meeting held January 15, 1992, between the
National Park Service (NPS), National Marine Fisheries Service
(NMFS, the Callifornia Department of Fish and Game (DFG) and
Johnson’s Oyster Company (JOC), a series of operating procedures
was agreed upon to minimize the disturbance to harbor seals
resulting - from JOC oystering operations. The following items
were mutually agreed to by all parties:

- During the pupping season, March 15 through June 30, the
. main channel (Figure 1) of Drake’s Estero will be closed to
boat traffic.

- The "lateral channel™ between beds #2 and #3 and bed #1

(figure 1) are closed to boat traffic from March 15 through
June 1.

- Oystar seeding operations in beda #1, #2, and #3, located
between Creamery Bay and Barrlies Bay, be deferred until June
- 1, if possible. Earlier commencement dates, if any, should
be coordinated between JOC and NPS.

- The "lateral channel® should ba used as little as possible
between June 1 and June 30. Oyster beds 32 and #3 should be
approcached from the north at low speed, and the beds
themselves planted from north to south so that disturbance
near the "lateral channel® will occur toward the end of the
pupping season.
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: D;akes Estero Harbor Seal
Pupping Season Closures

NN  Main Channel - Clased March 15 through june 30
(T Laterai Channe! - Closed March 15 through June 1

West Channel - Closed March 15 through june 1

Figure 1
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Drakes Bay Oyster Company

17171 Sir Francis Drake Boulevard
Inverness, CA 94937
(415) 669-1149
kevin@drakesbayoyster.com
nancy@drakesbayoyster.com

May 7, 2012

Cicely Muldoon
Superintendent

Point Reyes National Seashore
One Bear Valley Road

Point Reyes Station, CA 94937

Re: Coastal Development Permit Application No: 2-06-003
Dear Cicely,

In a meeting at the California Coastal Commission office in San Francisco on March 5,
2012, CCC and DBOC reached an agreement that DBOC would limit its current CDP
application to the existing activities. In keeping with that process, DBOC has removed
all new development from its application to the CCC. DBOC will apply to CCC for a
CDP amendment in the future, as necessary, prior to future development.

In your letter dated November 10, 2010, you identified a number of ongoing activities for
which NPS would like more information. This letter provides the necessary information,
and will address the items in the order requested. NPS has requested this letter to improve
the consistency with the NPS SUP.

9. Continue to carry out oyster and clam culture using 24” x 24”* x 3” plastic or plastic
coated wire containers or trays.

This tray culture has been used in Drakes Estero for many years. DBOC
purchased the trays from Johnson Oyster Company. Oysters, clams and scallops
are grown using these materials. The trays are primarily used for small seed
rearing. The trays are stackable and can be placed directly on the bottom, can be
floated by placing floatation material in the top tray and attaching the unit to an
anchored long line, or hanging the unit from the racks.

10. Continue to use established boat traffic lanes through Drakes Estero eelgrass beds
for use during low tide.


mailto:kevin@drakesbayoyster.com
mailto:nancy@drakesbayoyster.com
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DBOC makes every effort to keep the boats within the channels during low tide to
reduce potential impacts to eelgrass by boat propellers. This item simply states
that DBOC will continue to do so.

11. Continue to operate the picnic area.

DBOC will continue to allow seashore visitor access to the picnic areas within the
RUO and SUP areas. DBOC will continue to provide and maintain tables and
keep the areas clean and safe. Picnicking at the oyster farm has been enjoyed by
thousands of visitors for many decades. DBOC believes that this type of coastal
access is a vital component of the visitor experience.

16. Continue Manila clam culture using bottom bags within areas throughout DFG lease
area number M-438-01 within Drakes Estero.

All clam culture will be confined to the approved CDFG and CDPH growing
areas. Clams will be cultured using similar methods as are used for oysters.

18. Resume purple hinged rock scallop production using a floating system within DFG
lease number M-438-02.

Purple hinged rock scallops have traditionally been raised in Drakes Estero using
floating racks, floating trays and lantern nets. DBOC plans to continue to culture
these native scallops using similar techniques.

21. Continue to operate non-motorized barges within estero to facilitate shellfish
planting and harvesting.

DBOC uses barges (“scows”) in Drakes Estero. DBOC uses motorboats to move
the barges throughout the estero. The barges are used to transport seed for
planting and for harvested shellfish.

30. Continue to implement the Hazardous Materials Business Plan.

DBOC conducts its daily operations consistent with its Hazardous Materials
Business Plan.

[NOTE: To fully understand the following items referred to as “after the fact
development” (also referred to as “ongoing violations” by CCC staff, and later
characterized as such by others), one must look at these items in context.

The owners of DBOC (the Lunnys) have lived in the coastal zone since before the PRNS
was established in the 1960’s and before the coastal act was passed in the 1970’s. The
Lunny Ranch buildings, as well as much of the Lunny Ranch rangeland, are within the
coastal zone. Throughout the 1970s, 1980s, 1990s and 2000s, the Lunnys have replaced
fences, done excavation for underground utilities, installed water troughs with associated
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piping, replaced porches and decks, placed storage containers, and paved portions of the
ranch driveway and livestock feeding areas. Throughout the years, the NPS has been
aware of these and other similar activities. We are also cognizant of the fact that other
ranchers and farmers within PRNS and within the coastal zone have continuously made
similar repairs and improvements to their infrastructures without CDPs. We do not
believe that any of the seashore ranchers have been led to believe that they are in
“violation of the coastal act” when they make necessary repairs on their ranches without a
CDP.

It is with this history and experience that the Lunnys assumed the responsibility to
cleanup, operate and maintain the neighboring oyster farm. Our family has tried to do the
right thing to protect public health, public safety, public enjoyment and the environment.
We have never intended to avoid obtaining appropriate permissions and authorizations.
We simply assumed that these activities would not require a CDP, similar to surrounding
ranches within the seashore.]

39. Installation of one 8-foot by 40-foot storage container.

DBOC received permission from NPS and obtained permits from the County of Marin
for the placement of two 8’ x 40 containers. During a meeting on site with the County
of Marin, California Department of Public Health (CDPH), DBOC and NPS to discuss
the placement and use of these containers, NPS chose the specific locations to place the
containers. During this meeting, CDPH pointed out the very poor condition of the
existing asphalt paving, located in the area where food transportation would occur
between the existing cannery and the NPS-chosen location for the new containers.
Because of the unsafe route for hand trucks moving the food between the two processing
locations, CDPH required that the area be re-paved. This was agreed to by all parties at
the meeting. Following the meeting, DBOC placed the containers as directed by NPS,
and had the electrical and septic systems inspected by the County of Marin and CDPH
prior to using the containers. DBOC also re-paved the area and paved a small additional
area around the containers in order to facilitate safe door access, as directed. During the
group meeting, neither the NPS nor the County of Marin mentioned to DBOC that an
additional and separate permit would need to be obtained from the CCC. Furthermore,
in an email from NPS, NPS advised DBOC that it would require approvals from both
County of Marin and CDPH. The email made no mention of CCC or any potential for
CCC requirements. DBOC was, therefore, unaware that a separate CDP was required for
the placement of the containers or for the asphalt paving.

40. Removal and replacement of a porch at worker residence.

DBOC was directed by CCC and NPS to remove a large covered wooden porch
and steps that were connected to one of the worker residences because the porch
was originally constructed without a CDP. This large porch had been in place for
many years and was old and dilapidated. The finished floor elevation of the
residence is approximately 3 feet above the ground level and the door was
inaccessible after the covered porch was removed. DBOC did not replace the
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porch or the roof over the porch. DBOC simply installed steps leading to the door
so that the residence could be safely accessed. DBOC was unaware that a CDP
was required for the steps.

41. Installation of split rail fence along the edge of parking area.

DBOC removed the remains of a dilapidated fence in this location. The previous
barrier was beyond repair and missing some sections. DBOC recognized the need
to replace the barrier to keep automobile traffic off the vegetated area near the
pond and off the grassy area where the septic tanks are located. DBOC was
unaware that a CDP would be required to replace this fence.

42. Installation of asphalt pavement surrounding the processing facility.

DBOC received permission from NPS and obtained permits from the County of
Marin for the placement of two 8’ x 40’ containers. During a meeting on site with
the County of Marin, California Department of Public Health (CDPH), DBOC
and NPS to discuss the placement and use of these containers, NPS chose the
specific locations to place the containers. During this meeting, CDPH pointed out
the very poor condition of the existing asphalt paving, located in the area where
food transportation would occur between the existing cannery and the NPS-
chosen location for the new containers. Because of the unsafe route for hand
trucks moving the food between the two processing locations, CDPH required that
the area be re-paved. This was agreed to by all parties at the meeting. Following
the meeting, DBOC placed the containers as directed by NPS, and had the
electrical and septic systems inspected by the County of Marin and CDPH prior to
using the containers. DBOC also re-paved the area and paved a small additional
area around the containers in order to facilitate safe door access, as directed.
During the group meeting, neither the NPS nor the County of Marin mentioned to
DBOC that an additional and separate permit would need to be obtained from the
CCC. Furthermore, in an email from NPS, NPS advised DBOC that it would
require approvals from both County of Marin and CDPH. The email made no
mention of CCC or any potential for CCC requirements. DBOC was, therefore,
unaware that a separate CDP was required for the placement of the containers or
for the asphalt paving.

43. Installation of a temporary construction trailer.

DBOC placed an 8’ x 20’ trailer on site for use as an office during the extensive
demolition and cleanup activities performed by DBOC. The trailer is rented from
Modular Space, a company that specializes in temporary construction facilities.
Because the oyster farm office was demolished and removed from the site as
directed by the CCC, DBOC is currently using the trailer for its office and
administrative activities. DBOC was unaware that placement of this trailer would
require a CDP.
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44. Installation of a temporary 8-foot by 40-foot container for oyster shucking and
packing.

DBOC received permission from NPS and obtained permits from the County of
Marin for the placement of two 8’ x 40’ containers. During a meeting on site with
the County of Marin, California Department of Public Health (CDPH), DBOC
and NPS to discuss the placement and use of these containers, NPS chose the
specific locations to place the containers. During this meeting, CDPH pointed out
the very poor condition of the existing asphalt paving, located in the area where
food transportation would occur between the existing cannery and the NPS-
chosen location for the new containers. Because of the unsafe route for hand
trucks moving the food between the two processing locations, CDPH required that
the area be re-paved. This was agreed to by all parties at the meeting. Following
the meeting, DBOC placed the containers as directed by NPS, and had the
electrical and septic systems inspected by the County of Marin and CDPH prior to
using the containers. DBOC also re-paved the area and paved a small additional
area around the containers in order to facilitate safe door access, as directed.
During the group meeting, neither the NPS nor the County of Marin mentioned to
DBOC that an additional and separate permit would need to be obtained from the
CCC. Furthermore, in an email from NPS, NPS advised DBOC that it would
require approvals from both County of Marin and CDPH. The email made no
mention of CCC or any potential for CCC requirements. DBOC was, therefore,
unaware that a separate CDP was required for the placement of the containers or
for the asphalt paving.

45. Use of five outdoor seed setting tanks and associated water intake, discharge and

circulation infrastructure.

These setting tanks have been used continuously in this location for
approximately 30 years. The same is true with the associated intake and piping to
provide water and electricity to this location. The previous oyster farmers,
Johnson Oyster Company, built a shed around the tanks. The CCC determined
that the shed was constructed by JOC without a CDP and required DBOC to
remove the structure. DBOC complied with the order to remove the shed, but
kept the tanks in place so that the oyster farm could continue to operate. DBOC
simply re-set the tanks in the identical location and made minor repairs to the
associated plumbing that had been damaged or removed during the demolition
activities. DBOC was unaware that a CDP would be required to continue using
these same setting tanks.

46. Construction and backfilling of a 12-inch by 18-inch by 80-foot long trench.

During setting season, the electrical panel that serves the setting tanks shorted out,
requiring an emergency replacement. DBOC hired a licensed electrician who
immediately (same day) obtained a permit from the County of Marin to authorize
the work. The electrician met with the representative of the utility company
(PG&E). The PG&E expert required that the existing underground conductors



Case4:12-cv-06134-YGR Document80-1 Filed01/16/13 Page72 of 106

and conduit be replaced (the conduit and wire were visibly damaged). DBOC re-
dug the existing trench and removed the failed conduit and wire. This trench is
located in a level, shell-covered, un-vegetated work area. There was no rainfall
during the period that the work took place, leaving no risk of sediment travel in
storm water runoff. DBOC was unaware that the County permit was insufficient
and that an additional permit would be required from CCC for this simple
emergency repair of existing infrastructure.

47. Replacement of six picnic tables and six additional picnic tables.

The oyster farm has always provided important coastal access as well as other
visitor services. One of the beloved visitor services offered by DBOC is the
picnic area. DBOC, at its own expense, continues to offer picnic tables for the
use of the visiting public, free of charge. This visitor service requires significant
staff time to maintain the area in a safe and sanitary condition. It also requires
that the picnic tables be replaced when necessary. In addition to replacing old
tables, DBOC recognized that many visitors were using unsanitary and unsafe
areas around the farm to have their picnics because there were not enough tables
to use. In an effort to improve visitor safety and enjoyment, DBOC, at its own
expense, purchased six additional tables. DBOC accepted the responsibility to
add the necessary staff time to maintain these additional tables. DBOC was
unaware that the CCC would require a CDP to replace existing picnic tables or to
add picnic tables for an activity that has existed and has been enjoyed at the farm
by thousands of coastal visitors for many decades. Furthermore, the NPS has
pledged to add more picnic tables at the farm. It is unknown if the NPS has
applied for a CDP to add these tables.

DBOC originally applied for a CDP in January of 2006 and will continue to work with
NPS and CCC to complete the CDP process. DBOC expects that the process will be
completed easily and quickly now that the CDP will cover existing activities — activities
that pre-exist the creation of PRNS and pre-exist the establishment of the coastal act.
DBOC will apply for a CDP amendment prior to any new development.

DBOC has been told that NPS is required to obtain a CDP prior to construction of new
development or making any repairs within the coastal zone. For our records, would you
please provide DBOC with a copy of the CDP application as well as the CDP issued for
1) the pit toilet NPS installed within the flood zone at the oyster farm (which was new
development and required more excavation than the DBOC electrical trench repair) and
2) the split rail fence that the NPS installed around the kayak parking area (which was
new development directly adjacent to the estero and is very similar to the split rail fence
installed by DBOC).

Thank you,
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Kevin Lunny
Attachments: 1

Cc: Cassidy Teufel, CCC
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DRAKES BAY OYSTER COMPANY

17171 Sir Francis Drake Blvd., Inverness, CA 94937

Project Description
05/07/12

Proposed New Site Development

Ongoing Maintenance for Existing Operation

7.

8.

9.

10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

Continue to carry out regular repairs and maintenance to existing oyster racks using only
CDFG, CCC and NPS approved materials.

Continue compliance with 1992 Harbor Seal Management Plan as well as final CCC and
NPS harbor seal protection conditions.

Continue to carry out oyster and clam culture using 24” x 24" x 3" plastic or plastic
coated wire containers or trays.

Continue to use established boat traffic lanes through Drakes Estero eelgrass beds for use
during low tide.

Continue to operate the picnic area.

Continue Pacific and European oyster culture using hanging cluster method, both on
“strings” and on “French Tubes” on racks located throughout DFG lease area number M-
438-01 within Drakes Estero.

Continue Pacific and European oyster culture using anchored bottom bags within
intertidal areas throughout DFG lease area number M-438-01 within Drakes Estero
Continue Pacific and European oyster culture using un-anchored bottom bags within
intertidal areas throughout DFG lease area number M-438-01 within Drakes Estero
Continue Pacific and European oyster culture using anchored floating bags within
intertidal areas throughout Department of Fish and Game lease area number M-438-01
within Drakes Estero

Continue Manila clam culture using bottom bags within areas throughout DFG lease area
number M-438-01 within Drakes Estero

Continue to carry out marine biotoxin monitoring and water quality sampling within the
estero.

Resume purple hinged rock scallop production using a floating system within DFG lease
number M-438-02

Continue to import Pacific oyster larvae and seed; Manila clam larvae and seed,
European oyster larvae and seed and purple hinged rock scallop larvae and seed only
from CDFG approved sources with current CDFG permits.

Continue to operate motor driven vessels within Drakes Estero to plant and harvest
approved shellfish species, for water quality monitoring, marine biotoxin monitoring, or
any other farm related purpose.

Continue to operate non-motorized barges within estero to facilitate shellfish planting and
harvesting.

Continue to operate retail sales facility.
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23. Continue to operate the only state certified and FDA approved shellfish shucking and
packing facility, pursuant to the requirements of the California Department of Public
Health, Food and Drug Branch; the US Food and Drug Administration and the National
Shellfish Sanitation Program.

24. Continue to operate onsite wastewater and septic systems.

25. Continue to store limited quantities of hazardous substances such as paints, gasoline,
chlorine, detergents, solvents and cleaning products.

26. Continue to discharge wastewater from hatchery operations, wet storage, setting systems
and oyster washing into estero (heated water to remain below 20 degrees above ambient
water temperature)

27. Continue to carry out interpretive services to visiting public, conduct tours of onshore
facilities for school groups, local non-profit organizations, private organizations,
government agencies, etc.

28. Continue to provide onsite housing for employees and their families.

29. Continue to operate indoor hatchery/seed production facility and carry out remote setting
activities both indoor and outdoor.

30. Continue to implement the Hazardous Materials Business Plan.

31. Continue to operate the state certified Drakes Bay Oyster Company non-transient, non-
community, public water system, pursuant to the requirements of the California
Department of Public Health, Drinking Water Unit and the National Shellfish Sanitation
Program.

After the Fact Development
39. Installation of one 8-foot by 40-foot storage container.
40. Removal and replacement of a porch at worker residence.
41. Installation of split rail fence along the edge of parking area.
42. Installation of asphalt pavement surrounding the processing facility.
43. Installation of a temporary construction trailer.
44. Installation of a temporary 8-foot by 40-foot container for oyster shucking and packing.
45. Use of five outdoor seed setting tanks and associated water intake, discharge and
circulation infrastructure.
46. Construction and backfilling of a 12-inch by 18-inch by 80-foot long trench.
47. Replacement of six picnic tables and six additional picnic tables
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EXHIBIT 4
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general management plan

september 1980

UPERINTENDENT RASEEE
?’omr REYES NATIONAL SEASHORE

POINT REYES, CA 94956-9799

2)

NATIONAL SEASHORE / CALIFORNIA



Case4:12-cv-06134-YGR Document80-1 Filed01/16/13 Page78 of 106

RECOMMENDED:

Assistan{ Manager, Western Team
Denver Service Center

Q&wﬁ. Ama\,

Supetintendent
Pm? Reyes National Seash
APPROVED:

A © o e

Regional Director
Western Region




Case4:12-cv-06134-YGR Document80-1 Filed01/16/13 Page79 of 106



Case4:12-cv-06134-YGR Document80-1 Filed01/16/13 Page80 of 106



Case4:12-cv-06134-YGR Document80-1 Filed01/16/13 Page81 of 106



Case4:12-cv-06134-YGR Document80-1 Filed01/16/13 Page82 of 106



Case4:12-cv-06134-YGR Document80-1 Filed01/16/13 Page83 of 106



Case4:12-cv-06134-YGR Document80-1 Filed01/16/13 Page84 of 106



Case4:12-cv-06134-YGR Document80-1 Filed01/16/13 Page85 of 106



Case4:12-cv-06134-YGR

Document80-1 Filed01/16/13 Page86 of 106

ics
\~-.—‘\
! s . &
\ / i
) 3\ ~ /’_.———\\
I N ——r ™ .
, Q‘ﬂ . ~~\—\'4:‘:Q‘1’J‘ \-/‘\\ . B - / ,—
/b \\ ~ ‘\mm-l A
Vot 4((@ - R g
‘/ . )_ \k e -...
\
I
~~ ,%\’V - Vd a—:u.\\
= A4 < :
- \ ~1 / \
. R R a) ‘3‘%\, Q A~ S el
J)-a,. /‘ ‘Jl\/ AN \\.,’\J’/ y - ./bw%\.
el — T Ve BIFD CReEPATRY
ST ~———s WA e \ r -
— A NN e
o KELIAM )
-~ eEAcH
....... B g DL T [w.."\r‘w_.—w\,_./—.fsw.__‘
S s o L
TN e N T . /.-\J""\-/ ‘?,-:“‘ ./
o
~ ,
N L
\ /.J — /-\-\ < Y i
\ /-/-
\, pdl
\ 7
\,\ / ARCHEOLORICAL. DISTRICTS
\ /
\\ !
\\ \.
) .
\~ ‘/
\ S
Yy / UNITED STATES DEPARTMENT OF THE INTERIOR

\J s NATIONAL PARK SERVICE
tfe =2 { a @2 | BconZA
—iMLES wp_ﬁl%

LAND MANAGEMEN T
AND

USE ZzONES
POINT REYES NATIONAL SEASHORE




Case4:12-cv-06134-YGR Document80-1 Filed01/16/13 Page87 of 106



Case4:12-cv-06134-YGR Document80-1 Filed01/16/13 Page88 of 106



Case4:12-cv-06134-YGR Document80-1 Filed01/16/13 Page89 of 106



Case4:12-cv-06134-YGR Document80-1 Filed01/16/13 Page90 of 106

EXHIBIT 5
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DEPARTMENT OF FISH AND GAME CHARLTON H. BONHAM, Director
1416 9™ Street

Sacramento, CA 95814

http:/fwww.dfg.ca.gov

October 10, 2012

Superintendent Cicely Muldoon
National Park Service

Point Reyes National Seashore
1 Bear Valley Road

Point Reyes Station, CA 94956

Dear Ms. Muldoon:

I am writing to encourage continued cooperation between the National Park Service, the
California Department of Fish and Game (“Department”), and Drakes Bay Oyster
Company, as renewal of the Special Use Permit for the Drakes Bay Oyster Company is
considered.

The state and federal government have worked together for 47 years—since the State
originally conveyed the bottom lands in Drakes Estero to the United States in 1965—to
allow continued aquaculture operations in Drakes Estero. Correspondence between
our agencies shortly after the conveyance strongly suggests that our agencies then
believed that the State's reservation of fishing rights included the right to lease the
bottom lands at Drakes Estero indefinitely for shellfish cultivation.

For almost five decades, the State has supported aquaculture in Drakes Estero. It has
done so by regulating the Drakes Bay Oyster Company on an ongoing basis, by
renewing the water bottom leases in 1979 and 2004, and by authorizing aquaculture in
2010 when establishing the Drakes Estero State Marine Conservation Area.
Regulations implementing the California Marine Life Protection Act prohibit the
cultivation of oysters in Drakes Estero without a valid state water bottom lease. The
current state issued water bottom lease with Drakes Bay Oyster Company extends to
2029. -

It is also important to recognize that California now is second only to Washington in
shellfish production on the west coast and that Drakes Bay Oyster Company represents
55% of the water bottoms ieased and 40% of the oysters cultivated in the state.

The continued cooperation between Drakes Bay Oyster Company, the National Park
Service and the California Department of Fish and Game will benefit the environment,
the community, and the local economy, consistent with our agencies’ unique history of
managing this property. Please contact me at 916.653.7667 if you have any questions
or would like to discuss this matter.

Sir

Chariton H. bonnam
Director

ce: Senator Dianne Feinstein

Conserving California’s Wildlife Stnce 1870
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EXHIBIT 6
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JOHN CARLSON, JR.
EXECUTIVE DIRECTOR
1416 Ninth Street
Box 944209
Sacramento, CA 94244-2090
(916) 653-4899
(916) 653-5040 Fax

fgeiarfge.ca.gov

Don Benninghoven. Member
Santa Barbara

STATE OF CALIFORNIA
Fish and Game Commission

April 14, 2010

Mr. Kevin Lunny

Drakes Bay Oyster Company
17171 Sir Francis Drake Boulevard
Inverness, CA 94937

Dear Mr. Lunny:

The Commission, at its December 10, 2009, meeting in Los Angeles, approved the
correction of a clerical error from the Fish and Game Corimission meeting of October 8,
1993, regarding addition of manila clams to Drakes Estero Aquaculture lease M-438-01.
Manila clams were added to lease M-438-01, as originally requested, and Manila clams
were removed from lease M-438-02.

Sincerely,

0
,»"// - 1“\%.',,,_;;} I
14 s

John Carlson, Jr.
Executive Director

cc: Deputy Director Mastrup
Marija Vojkovich, Manager, Marine Region
Kirsten Ramey, Marine Aquaculture Coordinator
Eric Dockter, Fiscal and Administrative Services Branch
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EXHIBIT 7



Case4:12-cv-06134-YGR Document80-1 Filed01/16/13 Page95 of 106

Nancy Cave October 3, 2012
Northern California Enforcement Program Supervisor

California Coastal Commission

45 Fremont Street, Suite 2000

San Francisco, CA 94105-2219

Re: Drakes Bay Oyster Company and Consent Cease and Desist Order CCC-07-CD-11

Dear Ms. Cave:

I would like to take this opportunity to provide some historical background on both marine debris in
Drakes Estero and that pertaining to the 1992 Interagency Meeting that led to the development of
protocols contained in the Record of Agreement regarding the timing and use of various areas in Drakes
Estero with regard to oyster operations as practiced by the Johnson Oyster Company (JOC) and Drakes
Bay Oyster Company (DBOC).

From 1988 until 2009, I was the Department of Fish and Game (CDFG) biologist managing aquaculture
operations in Drakes Estero and the Agency person with the longest continuous involvement with
aquaculture operations in Drakes Estero. At the time of my retirement, [ was the CDFG Marine Region
Aquaculture Coordinator managing all the state’s marine aquaculture.

Marine Debris in Drakes Estero

By 1991, CDFG had received numerous letters about marine debris in Drakes Estero from concerned
citizens forwarded to CDFG by then PRNS Superintendent John Sansing. I was actively working with
JOC on containment, clean-up and removal of oyster cultivation materials. Many years of oyster culture
by JOC using methods that utilized long-lasting plastics and polyvinyl products (PVC pipe and coffee can
lids) had created a persistent problem (legacy debris). Neither of these products floats, so escaped
materials sink to the bottom and get moved by currents or get buried. Waves from storms, winds, and
strong tidal currents all work to unearth buried materials and wash them ashore where they are continually
found even today.

JOC regularly conducted clean-up of debris on the shores of Drakes Estero and took steps to contain and
minimize loss of oyster culture growing structure materials. Additionally, they were also looking for new
ways to grow and harvest their oysters that would not release these products into the environment.

DBOC has moved to new culture methods and containment at harvest and regularly picks-up marine
debris from beaches in the Estero, when they are not prohibited by seasonal and other closures. Materials
used for culture are not cheap, so there is also a financial incentive to contain and re-use these materials.
Documented collection efforts and a categorization of collected materials would provide evidence of
compliance with mandated clean-up efforts. It would also provide a baseline to look at the decline of
legacy materials over time. Also, it may surprisingly show, as JOC found, that there is a fair amount of
plastics, foam from buoys, etc. that enters Drakes Estero from the ocean and also from PRNS visitors.
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Harbor Seal Pupping Season Closure

In late 1991, allegations of take under terms of the Marine Mammal Protection Act (MMPA) of harbor
seals by JOC and their oyster operations led to the involvement of NOAA National Marine Fisheries
Service (NMFS). Two meetings were held, one inter-agency meeting with NMFS, NPS, CDFG and
CDHS (now California Department of Public Health) on December 9, 1991, and a follow-up meeting
with the Agency personnel and JOC on January 15, 1992. NMFS Enforcement did not pursue action
under the MMPA and felt that JOC’s normal operations did not constitute a take. NMFS Enforcement
did direct the parties (NPS, CDFG and JOC) to work together to develop a mutual plan for minimizing
the disturbance to harbor seals from aquaculture operations by JOC in Drakes Estero.

This Record of Agreement (see attached) resulted in the closure of the “lateral channel” during harbor
seal pupping season (March 15- June 1). The “lateral channel” was generally defined as the channel
running between the main channel and the western channel and illustrated as such on a map included in
correspondence from NPS to CDFG on April 28, 1992. This map shows the maximum mudflat area
exposed on very low tides (less than -1.0 ft.) in Drakes Estero. However, the vast majority of the time
these areas are under water and not visible on the surface.

Since the Record of Agreement was finalized, JOC oyster farm employees have accessed the oyster beds
adjacent to the lateral channel from the western channel during closures and year around. In reality, there
is no exact beginning of the western edge of the “lateral channel,” whose approximate location is pictured
in the Record of Agreement solely by tidal height of a minus tide less than -1.0 foot on an outdated map.
There was not the GPS or GIS capability available to mark, using latitude and longitude, this undefined
point in 1992. Accordingly, JOC employees landed at the western “edge” of the lateral channel as best
defined by tidal height and visual reckoning at the time they were working.

This worked for 15 years since complaints from NPS about harbor seal disturbance ceased. As a party to
the Record of Agreement, CDFG tried to ensure that JOC operated within the agreed upon protocols.

When DBOC took over the lease from JOC, I provided Mr. Lunny with a copy of the Record of
Agreement and made onsite visits to the lateral channel area with Mr. Lunny and DBOC employees to
indicate the permissible extent of access during the harbor seal pupping season. DBOC’s use of this area
is essentially in the same manner (stocking, working and harvesting) as JOC’s except with less use of the
more easterly portions of Bed 15 on Barries Bar. This had been normal operating procedure and appeared
to work, as evidenced by lack of complaints and no scientific finding of adverse impacts to harbor seals
by DBOC operations. If there had been complaints or evidence of adverse impacts, CDFG would have,
with input from parties to the Record of Agreement, defined the exact location and placed a buoy or
channel marker to define the westernmost permissible extent of access to the “lateral channel” area.

The shallowing of the western end of the lateral channel since 1992 has provided additional protection to
harbor seals using the lateral channel since the shallower water has caused them to abandon the haul-out
sites nearer to the aquaculture operations. The Marine Mammal Commission found no scientific evidence
or basis to suggest the current usage of the western edge of the lateral channel, as practiced by DBOC and
formerly JOC, to work Barries Bar is causing any adverse impacts to the harbor seals. Additionally,
DBOC has shown good faith and adherence to the protocols in both the Record of Agreement and the
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2008 Special Use Permit (SUP), and did not violate the terms of either with regard to not using the main
channel during closure as shown in the 250,000 photographs taken by NPS over three years.

The Record of Agreement was meant to be an adaptive management tool with new input from operational
experience revising the protocols. The technology now exists (aerial photography, Google Earth) and has
been used to view accustomed usage patterns of DBOC’s oyster workers in the lateral channel area and
place them within the currently undefined “lateral channel” boundary. It is very easy to determine the
position of an object from an altitude of several thousand feet but much more difficult in a large
embayment from a boat at high tide with an algal bloom limiting water visibility. The reason there are
channel markers and buoys in the marine environment is because it is very difficult to define your
position on open water. It is also the reason that the CDPH has buoys for their water quality sampling
stations so the samples are taken from the same place over time.

I am frankly quite amazed that the “lateral channel” remains undefined and that no buoy or channel
marker has been placed to provide a reference point. I cannot imagine that in a terrestrial setting that a
sign or fence would not have been posted to define the closure point or area.

DBOC has not violated the “lateral channel” boundary since they have been going about their accustomed
normal operating procedures as per the Record of Agreement and in the same manner as JOC did in the
past.

Proposing a Solution

A sensible solution would be to convene all the parties (CDFG, NPS, NMFS, DBOC) to the original
Record of Agreement, and addressing this apparent need to define the exact boundaries for the “lateral
channel.” An additional item at this meeting might be for the NPS to provide the exact coordinates for
the corners of the harbor seal protection polygons.

It seems that there is currently an adversarial component to the agency interactions that is not in the spirit
of fostering working relationships that produce products such as the Record of Agreement. While I
worked for CDFG, I tried to keep aquaculturists operating within the laws and regulations pertaining to
aquaculture and their lease provisions. I also provided help in compliance if | had the resources or tools
to assist them. If my experience and long history with aquaculture can be of any assistance, please feel
free to contact me.

Thank You.

Sincerely,

Thomas Moore

Retired CDFG Marine Aquaculture Coordinator
1136 Duer Rd.

Sebastopol, CA 95472

707-480-4939

tmoore2003@sbcglobal.net
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EXHIBIT 3
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Atkins North America, Inc.
7406 Fullerton Street, Suite 350
Jacksonville, Florida 32256
Telephone: +1.904.363.6100

Fax: +1.904.363.8811

www.atkinsglobal.com/northamerica

May 7, 2012

Dr. Ralph Morgenweck
Department of the Interior
Scientific Integrity Officer
134 Union Blvd.
Lakewood, CO 80228

Subject: Response to letter from R. Morgenweck to T. St Clair dated April 19, 2012
Dear Ralph:

Attached is a letter of clarification from Dr. Chris Clark of Cornell University, documenting
his current opinions regarding the Draft Environmental Impact Statement (DEIS) at Point
Reyes National Seashore and the Drakes Bay Oyster Company (DBOC) operation. The gist
of his response is that the new data made available by DBOC and ENVIRON during the DEIS
comment period provide additional value to the impact assessment process and could
usefully be included in the National Park Service’s Final EIS. However Dr. Clark does
mention that a full evaluation of these new data (and indeed the situation at Drakes Bay in
general) would require new measurements and analysis over an extended period of time.
As it stands, Dr. Clark's original opinion regarding the conclusions he drew of the current
DEIS is unchanged.

In Atkins' opinion, the ‘currently best available scientific information’ has now been fully
aired, and Dr. Clark's opinion is unchanged. If there were to be a much longer decision
period, then a more detailed and comprehensive analysis could be designed and carried
out. However, absent such a prolonged and potentially open-ended process, the currently
available information is clear. It is also by no means certain that new research and analysis
would lead to new conclusions. Hence we feel that the currently available scientific
information provides a framework for decision-making.

Sincerely,

Tom St Clair
Program Manager
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NTKINS

Letter from Ralph Morgenweck (DOI, Scientific Integrity Officer) to Dr. St. Clair on 19
April 2012: This letter listed three questions addressed to me in order to “clarify his (my)
views on the DEIS acoustic chapter so that the National Parks Service (NPS) clearly
understands his (my) suggestions for improving it. The three questions were:

1. Please review the data provided by ENVIRON and provide your opinion as to
whether the ENVIRON measurements provide sound and reasonable information
regarding the acoustic environment at Drakes Bay including whether the
information was collected using appropriate techniques and whether any additional
information would benefit NPS in addressing the ENVIRON data in the Final EIS (e.g.
measurement protocols, weather conditions, operating condition of equipment).

2. Based solely on your interpretation of the scientific information related to acoustics
are there different values and/or references for acoustic measurements (other than
those in the DEIS) that appear credible and should be addressed in the final EIS?

3. Does new attention on the sources of the data in Table 3.3, the ENVIRONS data, or
any additional or different values of references for measurements identified in
response to question 2 alter your view of the DEIS chapter on acoustics? If so, what
is your current assessment of the discussion of soundscapes in the DEIS?

[ therefore carefully reviewed the DEIS, my comments on the DEIS, and the materials I
received on 19 April, 2012. After this review I answered the three questions from Ralph
Morgenweck’s 19 April 2012 letter. I have tried to make my answers strictly based on
science and not include anything but my professional scientific opinions. The following are
my answers to the three questions.
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o ATKINS

Please review the data provided by ENVIRON and provide your opinion as to whether the
ENVIRON measurements provide sound and reasonable information regarding the acoustic
environment at Drakes Bay including whether the information was collected using
appropriate techniques and whether any additional information would benefit NPS in
addressing the ENVIRON data in the Final EIS (e.g. measurement protocols, weather
conditions, operating condition of equipment).

The Environ document (ED) provides some additional synthesis of measurements. Section
H provided critical review of the DEIS but did not provide any data, while Appendix B
provided additional noise data in the form of charts based on sound level measurements
collected on 22 November 2011 using a certified B&K 2250 Type 1 SL meter.

My simple answer to this question is that the ED information does provide some
“reasonable information regarding the acoustic environment at Drakes Bay,” that the data
seem to have been collected “using appropriate techniques,” and that both the DEIS and
this ED could benefit from additional acoustic data as well as data interpretation. These
additional ED noise level (in dBA) charts provide calibrated measurements of specific
DBOC events relative to a distance of 50 feet. The ED data charts represent measurements
of very short snapshots of specific DBOC acoustic activity events. One could go through a
litany of issues related to the physical conditions under which those measurements were
taken (e.g., humidity, ground reflection) and the need for a wider variety of data analyses to
better address acoustic issues of spatial and temporal and spectral variability, but relative
to the tolerances under discussion here, these are important and useful charts.

Neither the DEIS or ED document provides a full evaluation of the acoustic dynamics in
Drakes Bay relative to the noise generating activities of DBOC. The DEIS (Chapter 3, page
202) refers to measurements collected in the Seashore in 2009 on a bluff on the eastern
shore of Drakes Estero over the course of 30 days in July/August of 2009, ” at a site “located
approximately 2 miles from the onshore DBOC operations.” These measurements were
used to calculated Lso values for that site and time period. The context of these NPS
measurements and those in the ED are very different, and cannot be effectively compared.

The photographs in the appendix provided very useful visualizations of the DBOC
operational contexts.
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Question 2

Based solely on your interpretation of the scientific information related to acoustics are there
different values and/or references for acoustic measurements (other than those in the DEIS)
that appear credible and should be addressed in the final EIS?

There are some additional DBOC noise level data that have become available since
submission of the DEIS. These data were collected by ENVIRON International Corp and
made available to me in their 9 December 2011 “Comments on the Drakes Bay Oyster
Company Special Use Permit Environmental Impact Statement” document. These are
credible data relative to the received noise levels of specific DBOC noise-generating
activities at relatively close ranges. As such, they revise the noise level values as presented
in the DEIS Chapter 3, Table 3.3. These are the only additional data that [ am aware of,
which could inform the DEIS relative to the potential influence of DBOC generated noises
on the Drakes Estero soundscape.

If there were additional time and resources, the NPS and/or others could carry out
additional analyses on existing data and/or conduct additional acoustic studies. Although
such efforts to collect more data and conduct more analyses would likely take several more
years to complete, they would provide a quantitative mechanism by which to more fully
assess the acoustic influences of DBOC operations on the Drakes Estero soundscape.

Question 3

Does new attention on the sources of the data in Table 3.3, the ENVIRONS data, or any
additional or different values of references for measurements identified in response to
question 2 alter your view of the DEIS chapter on acoustics? If so, what is your current
assessment of the discussion of soundscapes in the DEIS?

The additional ENVIRONS’ data is appropriate and helpful in that it provides some actual
noise level measurement data for specific DBOC noise-generating activities at close range.
Some of those activity level values in the DEIS Table 3.3 were not representative of actual
DBOC noise-generating activities.

As mentioned in my responses to question-2, above, the DEIS would benefit from a richer
set of data and acoustic metrics by which to evaluate the contributions of DBOC acoustic
activities on the Park’s physical soundscape. This will involve the application of a sound
transmission model as a function of environmental conditions, terrain, and distance
between the source and a potential visitor or wildlife. The dynamics of sound transmission
are complex and site specific, and significantly influence the level and quality of sound
received by a listener. As discussed in the DEIS, the subjective perception of sound by
humans and wildlife is highly contextual and cannot be predicted simply by an estimate or
measure of receive sound level, and there are numerous scientific publications attesting to
the this subject. Therefore, relying on a richer set of empirically derived measurement data
and sound transmission model is not by itself going to address the issue of a person’s
subjective experience in the Park.
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In conclusion, I still find the DEIS discussion regarding potential future impacts from
human-caused noise-generating activities (Chapter 4) reasonable and appropriate.
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